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HIS was a Bill; brought for Payment of « Legacy, Cr.) 
||  - againſt che Defendant ae Executor of ohn 2 ne Fay 
ie 1 , Joby Hyett by Will 5 Sept. 1719. inter al, dev ment — 


* unto the Plaintiff F/izaberh, by che Name and De- d be- 
ſcription of his ughter Elinaberb Hy, the Sum of fender » 


ſhe ſhould: attain her of 


2500 þ. to be paid her w 
the Conſent his 


twenty-one Veats, or be married with 


Executors or the Survivor of them and ſuch Conſent to be 
teſtified in Weiting undet their Hands, and not otherwiſe. | 


The Teſtator alſo gave and thed unto the Plaintiff E- 


to commence from and after her Marriage with the Conſent b 
his ſaid Executors and Truſtees, ag afoxoſaid,. if the Plaintiſt 
ſhould ſo long' live. The. frſt of which | ſaid annual Pay- 
ments be willed ſhould begin and be, made unto the Plain- 
tiff at the Expiration: of the firſt Voar, after ſuch her Mar- 
riage with Conſent, as aforeſaid. - The Plaintiff Elisabeth 
intermartied with the Plaintiff her Husband after: the attained 
the Age of twenty-one-Years ; and the Executors paid the 
Legacy. of 2300 l. becauſe the Words as to that were in tho 
Disſunctive, vis. when: ſhe attained her Age of twenty-one 
Years, or be married with the; Conſent of his Executors. 
So that the Aſſent of the Executots was not neceſſary, in caſe 
ſhe married under the Age of twenty-one Years. . | 
And the Queſtion was now only as to the 100 / for five 
vears; and jt was inſiſtod, ſhe having married the Plaintiff 
without the Conſent of the Executors, ſhe. ſhould never be . 
intitled to the ſaid 100 J. for five Years: Tho' in this Caſe 
there is no. Limitation over in caſe ſhe. married without 
Conſeot; yet this is not a Reſtriction only in terrorem, but is 
a Condition precedent; and à Court of Equity cannot di- 
aſe. with the Non - performance of a Condition precedent. 0 
he Words are, To commence from and after ſuch her. 
Marriage with, Conſent of his ſaid Executors and ITru- 
© ſtoes, as afoteſald“ ; and that, has Reference to the for- 


£ mer- 


"= n Chancery, 4 Geo. II. 


—— the Conſent in direted to be teſtified n 


8 of to be of Qhinioo) That th Fl | 
a 
22 by der Marriage without Copſent, Cc. had Toft ah | 


I | 
Legacy of 1607, for five Years, and that this was a Condition 


precedent ; but he moe? Le 2 who Wr an Infant 

A Heir at Lau, het being "beſo was ordered 

to ſtand over. 75 2 Vern. uy Gor 5 5 Ux' N e 
Vs 18 not a wu ON. a 

fda i Mn to — Te Fe e Performance 9 

AG which "was to be ed. Vent. 339. 2 Vern. 572. 
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"wg + Goodall verſus: Rivets & al, &Geo. 11. | 


| 14409 des A emma! vilf 
2 75 118 was A Bures by the Plaintiff, bo miawpted 
one of the Daughters of Sir Thomas Rivers, wherein 
| veral other Daughters ef Sir Thomas Rivers were: Plaintiffs 
alſo,” and'Sir-George\Ricers and the ſurviving FPruſtes (for a 
Term of Tears compriſed in Sir W e Rio wank 
| Sottlement,) were Defendants. 
Bill to oblige And the Bill was to oblige che ſurviviog Truſtee to 
Feen s the Plaines their Pontjons, Wich Intereſt from the Time they 
| pay Portions, became payable, and alſo a conſiderable Arrcar-which was 
| allotted do them for'Maintenance, by Sale of a Term during 
the Life of the Defendant Sir George Rivers their Father. 
The Ciiſe was as follows i Sir George Riders, after his Mar- 
riage with Dame thy his Wife, executed certain Articles 
which were recited to be made in Purſuanco of a verbal A- 
greement between and by the 
faid Artieles agreed to make a Settlement of cortain Lands 
to the following Oles, eis. To tbe Uſe of Sir George 
for Life; Remainder to Truſtees therein named, during the 
Life of Sir George; to preſerve contingent Remainders; Re- 
| mainder to Dame Dorothy his Wife for Life for her Join- 
- "5 9b ture; "Remainder to the firſt and every other Son in Tail 
Male; Remainder to Truſtees for 500 Years; Remainder in 
Fes to Sir George Ricers. And a Marriage Sertlement was 
_ afterwards made in Purſuance of the Articles, and the Truſt 
for 500 Years was declared as follows, vie. That the 
| ſaid Term of 500 Years was ſo limited in Truſt, that in De- 
; fault of Mue Male of the ſaid Sir George by Dame Dorothy 
* his Wife, the ſaid Truſtees, their Executors, Cc. ſhould and 
might, either by and out of the Rents and Profits of the ſaid 
5 - Premilſes"ſo limited after the Commencement of the ſaid 
8 4 E 500 Years, or ele by Leaſe or Sale, or 8 


— 


% tine. 4 
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any Part thereof;(except a Particular, Part therein 

. excepted,) Git 240: Yam: Jos any leſſer Term, when and in ; 
fuch Manner as the ſaid Truſtees or the Survivor of them, 
his or their Executors, ſliould think ft, to raiſa the ſeveral 
Sums' for the (Portions, and for Maintanance and Education 
A fuel Dau or Daughters, as herein after enp 
(that is to ſay Yif there bo hut one ſuch Daughter that hon 
_ attain the Age of twenty one Years; or matt, the Sum k ; 
l. and if two, 50004 andif three or more Daughters which * Hel 8 
ould attaim shat Age, ot be matried, 600 d. equally-to be | 
divided amongſt them; and alfo the yearly: Sums In aer 
mentioned for their Maintenance and Education; | and the 
ſaid Portions to bo paid them at nineteen;Years, dr when» they 8 
mould bo married, with Iatereſt at 4. per Cont. fot eir ; 
Maintenance from the Death of Sir Gearge or Dame Dor 

which ſhoyld'firſt happen, until their Portions became payable. 
Sir Rivers had Iſſue two Sons by bis-Wife, and 
the ſaid Sons'are dead without Iſſus Male, the youngeſt of 
which died 1729. ſo that now here is a Term veſted jn the 
'Fruſtees ; for the Term was limited to them upon Failure 
of Iſſue Male, The Caſe of Datler verſus Duncombe, 2 Fern. 
560. was cited; and likewiſe Sir The. Jones 201, and 6 
Caſe in Point tot idem derbic, 1 Sallk. 158. pa i ock 
Ling Chancellor: The Words fuer the Gommencement 
of the Term, govern the Fruſt, in the Caſe of Butler and 
Duncombe; and hero the Words, frami and after Default of 
ue Male, govern tho Truſt; but as the Term does not velt | 
in the Truſtees till Failure of Iſſue Male, till then no In · Y 
tcreſt ought to be paid for the Portions, which is from the Year | 
1727, The Dame Dorothy died long before ; and decreed the 6 
500 Vears Tem expectant upon the Determination of the 
Life - Eſtate in Sir George Rivers to be ſold before a Maſter; 
and if there was any Surplus remaining after Payment of the 
60001. with Intereſt, then ſuch Surplus to be paid. to Sit George 
Rivers who had the Inheritan ee. 
© Vide Broms verſus Bork/ey; | Houſe of Lords Caſes. 2 Vern, 
458. Gerrard verſus Gerrard. 2 Fern. 460. S$aniforth verſus e's 
Staniforth. m loi N 


Harvey verſus Woodhouſe c. a 
11 bas. bg. e 
T Saint were abe Appointees of the Coſi gae Ti, ( 5.) 


in a Defeaſance of a Judgment acknowledged to 4, by 
two Connuzecs; one of the Conuzces died * after tho 


— ee ee A eee Se are Nee cence en ernrennrnnrnnnnn — 
a Cie in Chancery, 4 Geo II 
Judgment (acknowledged; the Survivor died in the Lifetime 
of the Contzor; and made the Conuzor his Executor, by 
 whith tie Judgment at Law was extinguiſhed; whilſt this 
Judgment was chus ſuſpended, the Conuzor aliens Part of the 
Land to F. for a valuable Conſideration, and * a Convey- 
ſettles the other Part his Wife and 


ance"after Marriage fe . 
Children / Nöre; There was a Recital 
; ticle in the Settlement, but no Articles were prosed. 
Bill to nav, This Bild was nom brought, the-Conuzor being dead, againſt 
for « Jodg- his Euecutors, againſt the Heir at Law, and againſt»the Wife 
menr out of and Children, and againſt the Purchaſer, to have a Satisfaction 
An for this Judgment out of the perſonal Aſſets, and if they fall 
mort, out of the Purchaſor's and the ſettled Eftate. | 
D.. gut it appearing the Parabaſer hau no Notice of 
the Fudgment, the main Queſtion was, Whetber the whole 
Eſtate of the Volunteer ſhall be  ſubje& to this Judgment, 
or only a Moiety as would have been liable at Law, taking 
this Settlement to be voluntary. It was argued, that the E- 
ſtate in the Hands of the Volunteer did not exceed a Moiety 
of the whole Eſtate which the Conuzor had at the Time of 
the Judgment, and befdre the Suſpenſion of it; ſo that as once 
chat migbt have been taken by the Sheriff, it ought to be ſtill 
liable in Equity, and ſold for the Satisfaction of the Judgment. 
It was aſte moved in Behalf of the Conuzors Widow, 
that ſhe might be at Liberty to prove a Copy of her Marriage: 
Ss Articles; it was ſaid that they were recited in the Settlement, 

| and it would de hard; if this was a Proviſion before Marriage, 
that'ſhe ſhould be deprived” of it. 
That this Court after a Cauſe is heard often directs a 
Will to be proved, and that is not merely an Exhibit; for 
there the Sanity of the Teſtator, or whether it was duly at- 
teſted, was to be litigated. A e | 
On the other Side it was ſaid, that this Cauſe has been 
| heard, and only ſtands for Judgment; and no Inſtance, where 
© the Court will give Leave, after the Hearing, to prove that 
Which, if made out, will not be Evidence; for a Copy of 
Artieles is not Evidence without ſome other Account given 
of the Articles themſelves. | ENT LOTT 
King Chancellor: I bave conſidered of this Caſe, and de- 
termined with my ſelf what Decree to make, And I think 
the Lands muſt be extended in Equity ia equali jare as at 
Law, and all the Lands compriſed in this Settlement may 
be taken. If a Conuzee aliens Part of his Lands, and Part 
deſcends, the Part that deſcends may be extended; and the 
- _ Heir ſhall not have Contribution againſt the Alienee; and if 
the preſent Defendant, who claims under the Settlement, is 
only a Volunteer, ſhe ought to be conſidered as an Heir. But 

Eren 2 | | W's, 


I am 


» 


- 
* 


Caſes. in Chancery. 4 Geo. II. 


1 am not ſatisfied that this is a voluntary Settlement; and 
therefore referred it to the- Maſter, to ſee if any Marriage- 


- 


deration. l : 


Lady Aber gavenny | verſus : Lady 7.6 


bergavenny, 4 Geo. II. 


Articles were executed, and when, and upon what Conſi- 


wer; the Plaintiff's Bill was twice Motion « 


Peau filed a Bill againſt Defendant, . to which De- (4) 


fendant put in an An 


Bill might 


after amended, and Diſcovery of new Matter required; Defen- i taken - 
dent put in a Plea and Demurrer in Bar of ſuch Diſcovery ; Confeſs for 


which being over- ruled, the Defendant was in Contempt to — * 


a Sequeſtration for want of an Anſwer. The Plaintiff ſaid 
the Sequeſtration had been executed a Year ago, and there- 
fore moved, that the Bill might be taken "pro! Confeſſo for 
want of an Anſwer, alledging, that by the Practice of the 
Court, whenever a Defendant has appeared, and; the 
of Contempt for want of an Anſwer is carried to the End of 
the Line, the Bill may be taken pro Confeſſo ; or ; otherwiſe 
there would be a Failure of Juſtice, when. a Matter is in- 
uired of which lies only within the Knowledge of the De- 
ndant, and of which the Plaintiff can have no other Diſ- 
covery but by the Defendants Oath. But it was objected, here 
was a ſufficient Anſwer to the original Bill; and no Precedent 
could be produced, that where any Part of a Bill was an- 
ſwered, the Reſidue might be taken pro Confeſſo. - -1 1 
King Chancellor: If an Action at Law be brought to ſe- 
veral Treſpaſſes, and the Defendant's-Plea goes only to Part, 


Plaintiff may lign. Judgment as to all the Reſt; and here pro 


tanto of the amended Bill that is not anſwered, it may be 
taken pro Confeſſo. Sed Ad jornatur. 91 


Anſwer, and an inſufficient Anſwer is put in, that is no An- 
ſwer at all; and the Plaintiff is not to begin his Proceſs de 
novo, but go on regularly from the laſt Process. 


Bedford verſus; Backhouſe, Novy. 26. 
1739, 4 Geo. II. | . 


THE Caſe was: A Man had made a Mortgage of 
1 Lands in Middleſex, and the ſame was duly regiſtred; 
afterwards, he made ANNE? to another Perſon, which 

ihe ; Was 


Nite; When a Defendant is in Contempt for want of an 


(. 
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— 
6 Lech in Chancery, 4 Geo. II. 


T 
Fier King that Mortgage, ortgagee adva 3 
Neat, farther Sum of Money to the Mortgagor on the Premiſſes, 
fired, whe- without Notice of the ſecond Mortgage ; and the Queſtion 
Mortgage, Was, Whether the Regifiry of the ſecond Mortgage was con- 
advancing ſiryffipe Notice, ſo as the Money lent ſubſequent to it fond 
"_— Fo. be paid off ti that was ſatisfied ; — it was held by 
ſecond Mort Chancellor, Tr it eas a Kt 7 N Statute declares a 
—_ not regiſtred void as again ers, but gives no greater 
a Rgeae to Deeds regiſtred than th * before the maki 
ok the Statute; and it is a known Rule in the Court of 


quity, that when a firſt Mortgagee advances a further Sum 
of Money (without Notice) after a ſecond Mort ff Place made, 
| Gu ho fall bo pi i whos Money in tho | 


Anonymus, N ov. 16. 1732. — Geo. II. 


(6.5 HE Words of 'a Will were, © I give and bequeath my 
1 Lands, 'Tenements and * to my Wife, to 
© be divided = diſpoſed of amongſt my youngeſt Children” 
The Word and it was held pr lol M. R. that the Word diſpoſed related 
ſped re- to the Eſtate o evifor ; for that the ua could not 
Eſtate of che be diſpoſed of, but the Eftate, and Rd the Wife 
Deviſor. d a * 


Williams verſus Sawyer & al, Nov. 
17. 1750. 4 Geo. II. 


(.) Tr was ſaid per Jekyll, and ſo decreed, that where a vo- 
ip © luntary Bond is given by the Husband to Truſtees for his 
Husband io Wife's Benefit, that a Court of Equity will poſtpone ſuch 
Truſtees for Bond even to Debts on Simple * but will ons it 


_ e to be * * * 


pu 'before 


Anonymus Pa (ch. 4 Geo. II. 


N Motion to ſuperſede a Commiſſion of Bankruptcy, the 
petitioning Creditor was only Aſſignee of an Obligee. 
Bankroptcy» And per King Chancellor, He is not a Creditor that can 
„ * Commmiſtion. 

2 take 


(8.2 


— 


— meme a — — A | | 
Caſes in Chancery, 4 Geo. II. 7 


take out a Commiſſion ; it muſt be a Creditor in Point of 
Law, and not one who has only an equi Right : 'The 
Obligee is Truſtee for the Aſſignee, and at Law he muſt fue 
in his Name. Declaratory Clauſes in Temporal Laws 
may be perpetual, as that Grazicrs, Farmers, &c. cannot be 
| ä r in the Statute Geo. 1. tho the AR 


Thoroton verſus Blackborne & al 
May 12. 1731. 4 Geo, II. 


T T7 Dhiam Hewett being ſeiſed and poſſeſſed of a 
large Real and Patent Eſtate, on the 9th of. Sept. (9) 
1715. made his Will, and after ſeveral Bequeſts deviſed all Deviſe of 
bis Freehold, Manors, Lands and Hereditaments, and all his +19 
perſonal Eſtate to — 1 their Heirs, Gr. upon Truſt Lande, &c. 
they and the Survivor of t and. the Heirs of ſuch Sur- upon Truft 
convey the ſaid Free- Ker 


vivor, ſhould with all convenient 
hold Premiſſes to his Godſon Hemer eley for Life ſans 
Waſte; Remainder to Truſtees, to contingent Re- 
mainders; Remainder to the firſt and every other Son — 
in 


Edeeley in Tail Male; Remainder to the Daughters 
Hewer Edgeley, and the Heirs of their Bodies, as Tenants 
Common; with a Power to Heuer Edgeley to make a Join- 
ture upon any Wife, ſo that it exceed not a Moiety of the 
Eſtate: And directed, that his perſonal Eſtate ſo deviſed to 
Truſtees, and the Produce the as ſoon as any conſiderable 
Part thereof could be got in, ſhould be diſpoſed of in the Pur- 
chaſe of Lands and Tenements of Inheritance, and be ſettled 
to the ſame Uſe with the Freehold Premiſſes; and in caſe 
Hewer Edgeley ſhould die without leaving Iſſue behind him, 
or if ſuch Iſſue ſhould happen to die without Iſſue, then his 
Will was, that his real Eſtate, and the Eſtate to · be purchaſed 
with his perſonal Eſtate, ſhould be fo ſettled, that in caſe his 
Kinſwoman Anne Edgeley ſhould be then living, that ſhe 
ſhould enjoy the Rents of his whole Eſtate for Life; and af- 
ter her Deceaſe, one fourth Part thereof was to be enjoyed 
by William Blackbourne, his Heirs and Aſſigns; one other 
fourth Part by Abrabam Blackbourne, his Heirs and Afligns ; 
one other fourth by Anne F her Heirs and Aſſigns, and 
the remaining fourth Part by Suſanna Edgely, her Heirs * 
end Aſſigns; and direQed, that in caſe any of them the ſaid 
William. 'Blackbourne, Abraham Blackbowrne, Anne Fackſon, 
and Suſanna. Edgeley, ſhould happen to be at the 
Time when by Virtue of the ſaid Settlement the * 
e 
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a 1 3 — 8 
Luer in Chancery, 4 Geo II 


* 


Blackbourne (he being an Infant) to ſhew Cauſe againſt the 


ſtate: ſhould devolve upon them, that then the fourth Part to 
which the Perſon ſo dead would have been intitled to, if 
living, ſhould be conveyed to the reſpective Heirs of the 
Perſon ſo dead. Weng 47 
The Teſtator died ſoon after making his ſaid Will, and 
ſhortly. after Hemer Edgeley married, and made a Jointure 
according to the Power given by the Teſtators Will. Abra- 
ham Blackbowrne made his Will 16 March 1709. and made 
his Wife Mary Reſiduary Legatee and ſole Executrix ; 450 
on the 16 Bob, 1720. duly made a Codicil to his Will, an 

after, reciting the Deviſe to him by Wi/liam Heewer of the 
fourth Part of his Eſtate, under the Contingencies of his Will, 
the ſaid Abraham Blackbourne deviſed, that whenever the 
fourth Part ſhould come to his Son and Heir Leoerr Black- 


Bourne, or to ſuch other Perſon as ſhould be his Heir, the ſame 
ſhould be charged with the Payment of 12000 J. to his Wife 
Mary Blackbourne, and 3000 J. a- piece to his three younger 
Children, and died ſoon after making ſuch Codicil. And 
Mary his Widow ſoon after married with the Complainant 
 Thoroton. On the 17 Feb: 1729. Anne Edgeley died, and on 

6 Nov. 1728. Hewer Edgely died without Iſſue; and in H- 


lary Term 1729. the Complainant Thoroton and Mary his 
Wife, and her three younger Children —— next Friend, 
brought their Bill againſt Lecett Blackbourne, the Heir at 
Law of Abraham, & al, to have the 12000 % and 9000 . 
raiſed out of ;4brabam's fourth Part of the Eſtate of V Hecvett. 
And it was objected by Defendant's Counſel, that the Charge 
made thereon by Abraham was void; for the fourth Part 
veſted in the Heir of Abraham as a Purchaſer, Abraham be- 
ing dead before the Settlement made, and before the Eſtate 
devolved upon him; and his Will created two diſtinct Con- 


tingencies, oig. to Abraham, if be ſhould be alive at that 


Time; if not, to his Heir. This therefore not being a Re- 


mainder veſtod in Abraham, is not ſubject to the Charges 


made upon it by his Will. King Chancellor ſaid, that the 
firſt Part of the Will gave a Fee to Abraham Blackbourne of 
a fourth Part, upon the Contingencies there mentioned, and 
therefore it became a veſted Remainder; and the latter Clauſe 


or Proviſo did not reſtrain the Deviſe, but was directory only 


to the Truſtees how to convey, in caſe the Parties who were 


to take the Benefit died before the Settlement made. Ano- 


ther Queſtion: aroſe, whether a Day ſhould be given to Levett 


Decree ; and it was held, that were the legal Eſtate in Tru- 
ſtees; and not in the Infant, and an Execution of the Truſt 
is to be directed, that there is no Occaſion that a Day ſhould 
be given; and the Money was therefore decreed to be n 
e ; | an 
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ſeſſed of a large perſonal. Eſtate; in the Lear 1694. 
made his Will, and thereby. — — ſome. Lega- 


cies, and gave the Reſidue of all his mo 


Male of his Body, then be deviſed/the Legacy given to Tho- 
mas to be divided equally, between his other Brothers Geurge 
and Charles Vernon, and made his Brother Thomas Vernon 
his Executor; but in — Thomas ſhould; dic, firſt, ho ap- 
pointed his Father Sir-Thowas Hermon his Executorsi and de- 
ſired, that each of them (in the Name of God) would ſee his 
Will performed. The. Teſtator died; ſoon after, and apt 
mar his Brother proved his Will in 1695. and poſſeſſed his 
N Eſtate and Efotts; and afterwards, being in Treaty 
a Marriage, in Conſideration thereof and of he Marriage- 
Portion, and that certain; Lands of the intended Wife were 
agreed to be ſettled, he enters into Articles under his Hand 
and Seal, and thereby covenants with Truſtees to purchaſe 
Lands of the yearly Value of 3504. within fifty Miles of Lo- 
don, or in the C County of Cheſter, out of an Eſtate; formerly 
belonging to the Vernon; and which when purchaſed were 
to be ſottled to the Uſe. of himſelf for Life; 3 
Deceaſe, Part thereof to the yearly Value of 1504, was to 
be ſettled to the Wis for Life, in Bar of her Dower, and the 


due to Truſtees for ninety- nine Years, determinable upon 


Death of the Wife ;- and from and after her 
F 


in Ta 
Male; Remainder to the. Heirs Male of the Bod 
with Remainder to Georg 


e- Vernon for Liſe; dy of Thema: 
his firſt and other Sons in Tail Male, with Rentaindet to 


Charles Vernon for Life; Remainder to bis firſt and other 
p44. Teil Male, with. Remainder to the right. Holts, of 


- Note; Sir Thomas Vernom tho Father was a iy og 


executed the Articles, but did not a0 fe bis Sa, ny. 


arriage. ge | 
of the Article, and homes 5 Wife three 


Daughters 


& Goods, G ts 
his Brother Thomas Vernon ; but if he died without Heirs 
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| cifickPerfor- 
mance of 
Articles. 


Counſel mY | | 
Plaintiffs Title, that they were not Patties to the Articles; 
for if a Remainder is limited by Deed to _ Perſon not 

4 Party, it is not to be queſtioned but ſuch a Remainder is 

good that te Covenant entred into by the Articles, for the 

Neck of 'Grorge and Charles Vernon, was made upon a good 

Conſideration, and it was intended thereby to keep up the 

Name and Family; the Father was a Party thereto, and 

would not have otherwiſe conſented to the Marriage; and 

Thontas," who entred into the Covenant, had an Eye and 

Regard to his Brother Henry's Will; and altho' the Deviſe 

over to George and Charles was void, yet it was ſufficient to 

bind the Conſcience of Thomas, And Courts of Law and 

Equity will allow ſuch Things to be a good Conſideration, 

tho' the Parties are not compellable otherwiſe to do the AR. 

As if there ate Creditors upon whoſe Deaths the Statute 

of Limitations has run, and afterwards an Exeeutor or Ad- 

miniſtrator promiſes to pay them; ſuch a Promiſe ſhall bind, 

and ſhall not be accounted a Nadum pucFfum. And they 

' Vide Caſes in Quoted the Caſe of Oſgood verſus Strozd, which had been 

Law & Eq. heard by Lord Macclesfield, and afterwards teheard by his 

733! 334 preſent Lordſhip. ' ' 1 " 

Mr. Solicitor General Talbot & af contra; That the Co- 

venant whereof the Plaintiffs prayed a ſpecifick Performance 

was volutitaty; and that this Court had in no Inſtance de- 

creed a fpecifick Performance of 'a voluntary Covenant; that 

it did in no Wiſe alter the Caſe; that Sir 7 homns the Father 

was a Party to the Articles, he was made ſo out of R | 

and Reverence to him, but no Conſideration could arife from 

thence; for that he granted nothing, nor did he covenant to 

do any Thing for his Son; which was otherwiſe in the Caſe 

of Ofgood verſus Stroud ; that there was no Occaſion in the 

nt Cafe, nor could it ſtand in Reaſon to ſeek out and 

caſt about for what Conſideration the Articles were made, 

& $:*3 3 | . ; b the 
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the Conſiderations are expreſſed therein, & expreſſio-unias et 
excluſio alterius ; nor can it be ſaid with Tr goon vo 
mas had ReſpeR to his Brother Henry's Will at the Time of 
making the Articles; for the Limitations in the Articles do not 
ue the Limitations in Henry's Will, but are evidently dif- 
rent; and if the now Plaintiffs had brought a Bill againſt 
Thomas for the Performance of the Articles, the Court would 
not have decreed: it; for it would have been in Thomas's 
Power to undo it the next Day; and cited the Caſe of Bel 
lingham verſus Lowther, 1 Chan. Ca. 243. and the Caſe of 
Thompſon and Lord Ever ſham, Trin. 1715. Lord Everſham 
covenanted with Thompſam to preſent his Son to a certain Be- 
nefice no 23 — 2 1 the — — ; . — 
ha 7 verſbam to '$ 
— be brought a Bill to the — — 
the Bill was diſmiſs d with Coſts, it being a voluntary Co- 
Drinnen bent os en enn 
King Chancellor: He did not apprehend that all voluntary 
Covenants: were not to be compelled to a Performance; but 
he doubted whether this was a voluntary Conveyance ; Tho- 
mas muſt be ſuppoſed to have Regard to bis Brother's Will 
at the Time of making the Articles; and accordingly de- 
creed a ſpecifick Performance. Ou as to this Decree. 


Man verſus Man, May 11. 1731. 
| Gees Bo 
Coram Jekyll Maſter of the Rolls. 


Ampſon Man, being poſſeſſed of a perſonal Eſtate, on the xx. 
8 Aer December 1718. made his Will, and thereby gave 3 
all the Intereſt, Uſe, Profit and Benefit of his perſonal Eſtate Interef, Un, 
to his Wife Agatha for her Life, during her Widowhood, and Profit, &e. 
after her Death directed that his perſonal Eſtate ſhould be di- for Life. 
vided equally between bis Brother Benjamin and his Siſters 
Lydia, Mary and Elizabeth, and made his Wife ſole Execu- 
trix. Mary and Elisabeth died before the Teſtator, and he Bin again 
dying in 1723. his Widow proved his Will and poſſeſſed = —_ 
bis Eſlects. Benjamin and Lydia, the ſurviving: Refiduary tonal Kate 
Legatees,. brought their Bill againſt the Widow and Execy- might be fe- 
trix for an Account of the Teſtator's perſonal Eſtate, — of 
the whole might be ſecured for the Purpoſes in the Will. tbe Will. 

It was agreed in arguing this Caſe, that the ſurvivi 
gatees were intitled only to two fourth 
tor's Eſtate upon the Contingency in the Will ; and the ſole 


= 
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Queſtion was, whether the Executrix ſhould take the two re- 
maining fourth Parts to her own Uſe, or whether they ſhould 
be diſtributed according to the Statute. e e ee 
Talbot Solicitor General argued, that the Teſtator did not 
mean that the Executrix ſhould have more than the Uſe and 
Profit. of his Eſtate during her Widowhood, for that he had 
diſpoſed of the whole by his Will, and therefore that the 
Shares of the Legatees who died before the Teſtator were 
diſtributive according to the Statute. | WEI 
Mead pro Def argued, that where the Intent does not 


plainly 1 that the Executrix ſhould not take any Be- 


nefit by the Will, but what is therein expreſſed, the Law 
ought to take place; and by Law the Executrix is intitled 
to what is not partly diſpoſed of; that it did not follow, be- 
cauſe the Teſtator had given the Uſe of his whole Eſtate to 
his Wife for Life, that ſhe ſhould ſtand as a Truftee for the 
next of Kin, in caſe any of the Legatees died before the Te- 
ſtator. re Ha 22iþ bas 57 bib sH : 1 64.3 vx. A 
Felyll M. R. ſaid, this Court had conſidered - the: Execu- 
trix as a "Truſtee for the next of Kin, chiefly in Caſes where 
the Teſtator had not diſpoſed of his whole Eſtate at the Time 
of his Will, but had left Part undiſpoſed f. 
That the Teſtator in this Caſe had diſpoſed of the whole; 
and it was natural for him to ſuppoſe, that making his Wife 
Executrix intitled her to the Shares of the Legatees dying be- 
fore him; for otherwiſe he might have prevented it by a Co- 
dicil, had he thought fit. And decreed, that the Defendant 
the Widow was intitled to a Moiety in her own Right; and 
directed, that the other Moiety of the Eſtate ſhould be 
brought into it, and ſecured for the. Purpoſes in the Will. 
Note; This Decree was afterwards affirmed in the Houſe 
of Lords 1731. ie 94 | | C 
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Willing verſus Baine, June 21. 1731 a 


cm) Dew Baine by Will 1723. gave a Legaey of 200 J. to 


+ 


Mary Billing, zoo l. to another Legatee, 100 J. to a 
third Legatee, (all Infants) payable at twenty-one, and if 
either of them died before twenty-one, then his or ber Le- 


gacy to go to the Survivor or Survivors; and one of the Le- 
gatees died in the Life · time of the Teſtator; and the Que- 


Legacy, whe- ſtion was, whether this was a lapſod Legacy, or ſhould go 


ther lopſed. oyer to the other Legatees, 


3 2 King 


2 
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King Chancellor: A Legacy is lapſed where there is no 
Perſon: to take according to the Will; but if it can take Ef- 
fe& according to the Will, the Legacy cannot be lapſed; here 
it may take Effect; as if Lands are deviſed to 4. for Life, 
and after to B. though 4. dies in the Life-time of the Te- 
ſtator, B. ſhall take; and ſo decreed, that the Legacy ſhould 
go to the other Legatees. Vide 2 Vern. 207. a Caſe in Point. 
2 Vern. 467, 611. The Legacy alſo ſhall carry Intereſt from 
the Time of the Death of the Teſtator. | 


Attorney General verſ. us Hall, J uly 5. 
1731. 5 Geo. II. 


HOMAS Hall by his Will bearing Date 16th of Feb. 
1717. deviſed (inter alia) as follows, © I give and be- 

* queath unto my Son Francis Hall, and the Heirs of his 
% Body lawfully begotten, all my real and perſonal Eſtate to 
“his and their own Uſe within three Years after my Deceaſe ; 
but in caſe my Son Francis Hall ſhall depart this Life, 
< leaving no Heirs of his Body lawfully begotten living, then 
© I give all and ſo much of my Eſtate as he ſhall be actually 
© poſleſſed of at the Time of his Death to the Corporation and 


« Company of Goldſmiths in London, upon Truſt, &c.” F. Hall 


died without any Children, and this Information was brought 
by the Goldſmith's Company to have the Eſtate of Thomas 
Hall, both Real and Perſonal Eſtate, appropriated to the 


( 13. ) 


Charity as directed by Thomas Hall's Will. As to the real Information 


Eſtate, the Defendant, who was the Executrix of Francis 


to have both 
real and per- 


Halls Will, pleaded a Common Recovery which her Husband ſons! Eftate 
had ſuffered, whereby he declared the Uſe thereof to himſelf *PPropriared 


to the Cha- 


in Fee, and deviſed the ſame afterwards to her. And upon rity. 


arguing this Plea, the Court allowed the ſame, being of O- 
pinion, that Francis Hall was Tenant in Tail of the real 
Eſtate under the Will of Thomas Hall, and that the ſame was 
conſequently barred by the Common Recovery; ſo that the 
only Queſtion now before the Court was, whether this Limi- 
tation over to the Goldſmith's Company was a good Limi- 

tation over of the perſonal Eſtate. | 
Counſel pro Quer: The only Queſtion is, whether the 
Deviſe over to the Goldſmith's Company was a good Limi- 
tation or not? I beg Leave to conſider it in two Lights. 1ſt, 
Inſtead of the Words (Heirs of his Body) the Word ( Sons) 
had been mentioned ; and % As it now ſtands with theſe 
Words (of the Heirs of his 3 and 1/f, If the Word 2 
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had only been mentjoned, then the Deviſe over to the Gold- 
ſmith's Company would have been good. = dp 
Tpheſe eneeutory Deviſes were formerly not known in the 
Law; and ſuch Limitatjons over were allowed at firſt in 
Caſes only of Chattels Real, as appears in M. Manning's 
Caſe, 8 Rep-94. which was the firſt Caſe; afterwards Lampets 
| Caſe in 10 Rep. 46. was determined, where theſe Limitations 
were carried ſomewhat further; and fince thoſe Caſes were 
perſonal, meer perſonal} Chattels have been allowed to have 
— limited over. In the preſent Caſe, the Contingency, upon 
which the Charity is given, is to ariſe within the Time li- 
mited by Law, oz. upon Francis Hall's dying without Iſſue 
living at the Time of his Death, and not after a general dying 
without Iſſue, which would be void; the Words of the Will 
are, If he ſhall depart this Life leaving no Heirs of bis 7 7 
lawfully begotten living, then I give, &c. Heirs of the Body 
muſt be Heirs of his Body at the Time he ſhall depart this 
Lite; and the Words leaving and lioim are very ſignificant 
and expreſs, and refer to the Point of Time before, which is 
the Time of | Francis Halls Death; the Word then may 
likewiſe refer to the Time of Francis Halls Death, and de- 
note when the Contingeney. ſhall happen; but tho' it may 
be in different Caſes applied to either, yet in the preſent Caſs 
it refers to the Time, and not to the Coney in Queſtion. 
- 1 Fern. 234, 250, 298. 2 Vern. 38, 59, 766. Theſe Cafes ſhew 
how it would have been, if inſtead of the Words Heirs of the 
Body there had been the Word Sons; and if there are other 
Words in the Will which ſhew what the Teſtator meant by 
the Words Heirs of "his Body, and that he only intended 
Heirs of the Body at the Time of Franeis Hall's Death, it wilt 
come to the ſame Thing; and the latter Words of the Will, 
vis. Bat in caſe my Son Francis ſhall depart this Life, 
4 ge. are reſtrictive of the 5 of the former Words, 
(Heirs of his Body). As where a Devile is to 4. and his Heirs, 
ſo: long as B. ſhall have Heirs of his Body, there, tho' 4. by 
the firſt: Words takes an abſolute Fee, yet they are reſtrained 
by the ſubſequent Words; but the Words (Herrs of the Body) 
in this Caſe are only applicable to the Teſtator's Real Eſtate, 
| which may be intailed; and not to his perſonal Eſtate, which 
7 cannot be intailed and made capable of being taken and re- 
8 ceived by Diſcent; but as to his Perſonalty, they were to veſt 
a Property only; and then the Queſtion will be, whether this 
Limitation over will be good. 2 Vern. 86, 195. Pho' there is a 
Real Eſtate deviſed by his Will as well as a Perſonal Eſtate, 
and the ſame Words paſs both Eſtates, yet ſuch a Contin- 


may afterwards be inſerted (as in the 3 Caſe) to 
— the Property as to the Perſonal. Eſtate, A | 
5 R Counſel \ 
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Counmſel on the ſame Side: This Limitation to the Gold- 


ſmith's Company is as an executory Deviſe. 
Deviſes are not within the Rules | 
Common Law, but are Evaſions out of it, which the Courts 


of Law have allowed and come into, to anſwer and —_—y ; 


with the Intent of the Teſtator; and if the preſent W 


will bring this Caſe within the known Rules concerning ex- 


ecutory Deviſes, this Court will countenance this Limitation ; 
end this Court has often allowed ſuch Limitations over, to 
comply with the Intent of the Teſtator, tho' they have not 
been fo ſtrictly conformable to the Rules, as in yr 
Caſe, It is ſaid there ate two Contingencies in this dig. 
Francis Hall: dying without Iſſue at bis and alſo his 
being actually poſſeſſed, Oc. for only ſvch of the Perſonal 
Eſtate, as he ſhould be poſſeſſed of at his Death, is limited 
over; and therefore the Limitation over is void ; but I appre- 
hend that ſuch a Limitation may depend on a double Con- 
tingeney; and ſo ſeveral of the Caſes cited in FYernon prove. 
Talbot Solicitor General cont'. The Limitation to the Gold- 
ſmith's Company is void, and the Information muſt be dif- 
miſſed, By Will the Reſidue both of the Real and Perſo- 
nal Eſtate is deviſed to Francis Hall and the Heirs of his 
Body, to his and their Uſe. As to the Real Eſtate, it is an 


Intail executed; and as to the Perfonalty, which cannot be 


intailed, it gives an- abſolute Property ; and the Will limits 
nothing over to the Goldſmith's Company, but what Francis 
Hall ſhould be actual eſſed of at the Time of his Death; 
ſo that there is Power left in him to alien and diſpoſe of all or 
any Part of it; beſides, there are other Words in the Will 
which ſhew that Francis Hall had the ſole Property of the 
Perſonalty veſted in him; for the Words are, But my Will 
is, that the Company of Goldſmiths ſhall not give my 
« Son any Trouble on any Account whatfoever con- 
« cerning my Eſtate”. So that taking it for granted, that 
Francis Hall had an Intereſt veſted in the whole Perfonal E- 
ſtate, (and which, if. he had pleaſed, he might have ſpent 
every Farthing,) the ſingle Queſtion will be, whether this Li- 
mitation or executoły Deviſe to the Goldſmiths Company 


will be good or not; and I think it is void. 2 Fern. 245. 

Clergis verſus Dutcheſs of Albermarle. There the Difference 

is taken between Chattels Perfonal that are — | 
v 


where the Uſe only is deviſed. 2 Vern. 600, 
Dowhler ; Falk. S. C. 156, And the Caſe of Richard verſus 
Lady Abergavenny is in Point; where a Houſe together 


with tho Furniture thereof was limited to a Wife and fuch 
Heir of her Body as ſhould be living at her Death, and in 
Default of ſuch, Remainder over. The Wife has an _— 

| F tai 


cribed by the antient | 
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tail in the Houſe, ated an abſolute Property in the Furniture, 
; 


17ern. 326, 347. Whitmore verſus Mild; 2 Fern. 367. is a 


ſtrong Caſe; where ſuch a Limitation. of a Perſonalty over 


was held ill, becauſe it was an Intereſt veſted, 1 Fern. 478. 
Deering verſus Hanbury ; 2 Vern. 110. Webb verſus Webb ; 
Cro. Jac. 390. Pell and ZErown's Caſe is the Intail of an In- 
heritance. The Counſel for the Plaintiff does not know what 
Decree to pray, whether only ſuch ſpecifick Part of the Per- 
ſonal Eſtate which Francis Hall was actually poſſeſſed of at 
the Time of his Death, or whether there ſhould not be a De- 
cree that his Repreſentatives ſhould account for ſo much as 
he ſpent; to inſiſt upon the laſt is repugnant to the Will, be- 
cauſe Prancis Hall 'by the Will had Power to diſpoſe of the 
whole as he thought proper; and as to the other, that makes 
the Deviſe over dependant. on two Contingencies, and there- 


fore void; ſo that if there be a Limitation over in the pre- 


ſent Caſe, (which there cannot, becauſe an Intereſt and Pro- 
y is actually veſted ;) yet as the preſent Caſe ſtands, it 
would be a void executory Deviſe, becauſe it is not confined 
to dying without Iſſue at the Time of Francis Halls Death, 
The two: Words inſiſted upon in the Will to confine the Dying 
without- Iſſue to-the Time of the Death of Francis Hall are 
(living and leaving) ; but if a Man dies without Heirs of his 
Body, he dies without Heirs of his Body living, and if he 
leaves no Iſſue, he dies without leaving Iſſue ; but for the 
Reaſons aforeſaid this is not material to be determined. 
Kin Chancellor, Pe Maſter of the Rolls, and Reynolds 
Lord Chief Baron: In regard the Ownerſhip and Property of 
the Perſonal Eſtate was veſted in Francis Hall, and not the 
Uſe only; this was held to be a void Limitation, to the Gold- 


ſmith's Company. It is giving a Man a Sum of Money to 


ſpend, and limiting over to another what does not -* wa 


to be ſpent ; and therefore the Information was diſmiſſed, 


And ſo Note a Difference between a. Deviſe of Chattels 
Real and Perſonal. F + r 


Selby verſus Selby, 5 Geo. II. 


QEcjcant Selby made his Will, and appointed his Wifo ſole 
Executrix and ſole Guardian of his Son, and then deviſed 
further, That if my dear Wife ſhall marry again before 


e my Son ſhall attain his Age of twenty-one Lears, that 
Athen and from thenceforth 1 appoint my Brother Executor 


and ſole Guardian of my Son“. The Mother died, the 


Son being about thirteen Years of Age; and the Queſtion 


b was, 
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was, whether the Uncle, (who would have been Guardian in Whether Un- 
caſe the Wife had married again,) ſhould now be Guardian, ©? or next = 
or the next of Kin, who could not inherit. ſkould bo 
King Chancellor: Here is no Limitation of tho Guat- Guardian. 
dianſhip to the Wife for Life. It ſeems to me that the 
Uncle muſt have been Executor and Guardian at the : fame 
Time; he ſhould not have much doubted but that the Uncle 
would not have been, was it not for the Cafe cited in Rayar. | 
427. and 3 Lev. 125. and a Caſe was made of it for the | 4 
Opinion of the Judges of B. K. = 


{ *OUNSEL moved to extend an Injunction to ſtay Proceed- ( rx. ) 
\__, ings againſt the Bail. The Plaintiff: before he filed his Jajuo ion to 
Bill had been arreſted, and Bail was given to the Sheritl. ing — = 
Plaintiff afterwards had obtained an Injunction upon a Dedi mut, Bail. 
notwithſtanding which the Defendant: had taken an Affignment 
of the Bail-Bond, and was proceeding at Law againſt tho Bail. 
Luteyche cont A common Injunction extends only to de- 
lay Execution, it ſtays nothing elſe, and the Plaintiff at Law 
may e Judgment; and whenever it is extended to 
ſtay Proceedings againſt the Bail, it is always particularly 
mentioned. ö 
King Chancellor: If a Declaration is delivered, the Part? 
may proceed to Judgment notwithſtanding an Injunction, and 
Execution is only ſtayed; and if no Declaration has been deli- 
vered, all Proceedings at Law are ſtayed ; that is the Practice 
and Conſtruction that has been conſtantly put upon the Words 
in the latter End of the Writ it ſelf. Motion was granted. 


Vizod verſus Londen,” 5 Geo, II. 


A was entered into before Marriage by the Defen- (16. 
dant's Husband for the Sum of 500 /. and the Condition Bend 
recited the intended Marriage, and that the Obligor was to Marriage, if 
receive a competent Fortune, and the Obligor was Dover. 

to ſettle Lands of the yearly Value of 140. as Counſel ſhould 

adviſe, to the Uſe of the Defendant for Life, for her Liveli- 


hood and Maintenance, if the Marriage ſhould take Effect 

and ſhe ſhould ſurvive her Husband ; otherwiſe the Bond to 7 
ſtand in full Force. The Queſtion was, if this ſhould be a 
Bar of Dower. The Maſter of the Rolls was of Opinion it ag = 
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was got; but King Chancellor, being of a different. Opinion, 


= 


- 
reverſed: his Decree. i 
* * 


11 NNE; 3132 

King Chancellor: Several Eſtates that are not ſpecified in 
the- Statute 27 H. 816-119, 1. h. are yet within the Equity of 
the Statute: and the preſent is not .a Caſe within the Letter 
of it; but whenever an Eſtate is ſettled ſo as to fall and take 


Effect immediately upon the Death of the Husband, with a 


Covenant or other Inſttument, declaring it to be as a Jointure 
or in Bar of Dower; and is tantamount to its being an actual 
Settlement within the Letter of the Statute. What is ne- 
ceſſary to be done by the Words of the Statute ? The Words 
are exprelly (or the Fointure of the Wife,) but the Statute 
does not ſay that the Jointure' muſt be, to be expreſſed in 
Bar of Dower. The Bar of Dower is only a Conſequence 
of its being a Jointure ; and a Jointure, according to my 
Lord Coke, | is a Proviſion and Maintenance for Wife, 


iption of it. Before the Statute 29 Cur. 2. of | Frauds, 


a parol Ayerment of any ſuch Proviſion being madg as a Join- 


ture was: ſufficient. [Decree revetſed; vide 4 Rep. Pernon's 
_ Caſt fb Fan goge! 3” 2 5H 244 Ano eee 647 5: 
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7 IS Cauſe came on to be heard before King Chan- 
I cellor, aſſiſted by Raymond C. J. and Fekyll-Maſter of 
the Rolls, on the 26th of O,. 1730. The Caſe was this: 
Geunge Evelyn the Grandfather being ſeiſed of ſeveral Eſtates, 
viz, of an Eſtate for Life, with Remainder to his Son Jobs: 
in, Tail, and likewiſe of other Lands in Fee, (all which E- 
ſtates lay in the County of Surry, and were of the Value of 


© gool. per Annum, or thereabouts,) ſettled the ſame by two 
feat D ; a 


Deeds, the one dated 2oth of Offober 1698. relating 
to the intailed Lands, and the other dated 21ſt of Noo. 1698 
relating to the ew a Lands, to the Uſe of George the 


- >, + Gran for his Life, with a Power to charge the ſame 
» with 60004. and after his Deceaſe to the Uſe of John for 
Lie, Remainder; to in Tail Male, 

in Fee; 
« after the 


* a — WW 
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* premiſſes, to make any Leaſe: or Leaſes ſans Waſte, (ſo it 
pe without Prejudice to any Jointute,) for raiſing Portions 
* for a Daughter or Daughters of ſuch Son or Sons, and ſo 
* ag ſuch Portions do not exceed the Fortune of the Wife, 
4 and ſo as ſuch Leaſe be not to take till Failure of Iſſue 
4 Male“. But there was ſome Difference in the Wording of 
the Clauſes of the two Deeds; for in the Deed, by which the 
Fewfimiple Lands were ſettled, it was expreſſed in this Manner, 
oig..< To make a Mortgage, or to make any Leaſe or Leaſes, 
Ks the ſame be determinable upon railing ſuch Portions, 
and the Coſts and Charges attending the ſame. 5 
Secorge the Grandfather had Iſſue five Sons, Jobm George, 
Edward and two others; George the Grandfather died in 1699. 
Fohn his eldeſt Son died without Iflue in 1703. George the ſe- 
_ * cond Son entered, and a Marriage being afterwards agreed to 
be had betwecn him and Mrs: Garth, in Conſideration thereof, 
and of his intended Wife's Portion, (which amounted to 
$0004) the ſaid George covenanted by Deed: 22d f 2 
1720. to appoint certain Lands contained in the former Set» 
tlement for his r races of the yearly Value of 7900. 
or thereabouts, and alſo deviſed the ſaid Jointure Lands, and 
other Lands contained in the ſaid two Deeds of Settlement, to 
Truſtees for 500 Years, to take Effect on Failure of | Iſſue 
Male by him, and ſubject to the Jointure; upon Truſt, that 
if there ſhould. be Failure of Iſſue Male of the Body of the 
ſaid George, begotten on his ſaid intended Wife, and the ſaid 

e ſhould have ono or more Daughters ſo begotten, that 
then the ſaid'Truſtees and the Survivor of them, and the Exe- 
eutors and Adminiſtrators of ſuch Survivor, ſhould out of the 

Rents, Iſſues and Profits, or by Sale, Mortgage or Leaſe, as 
to them in their Diſcretion ſhould ſeem meer, as ſoon as con- 
veniently might be after the Deceaſe of the ſaid , or 
in his Life, if he ſhould think inting, to have the faid Por- 
tion or Portions: ſooner raiſed, and thould fo direct, to levy 
and raiſo the Sum of $000 J. to be paid to ſuch: ters, 

Share and Share b the Term ſhall not prejudice Daughters 
the Jointure). The Marriage took Effet, and George left gee obo 

Ifſue three. Daughters, (the eldeſt about five Years old,) and 1 
died in the Tear 1726. The Infant Daughters now brought Proctein A 
tze Bill by their Mother as Prochein Amy, to have their Por- jp nave their 


tions raiſed; | 5 '-* fad, 
5 e the Grandfather had charged the * 
Premi ar. for 15001, according to his 
Power in the Settlement (whereby he had Power to charge 
the ſame with 6000 i.) ſo that the Eſtate came to George his 
Son, ſubject to that Incumbrance ; and the Mortgagee _— 
in his Money, the ſaid Mortgage was afigned over to a thi 

| | * Perſon; 


| 
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ſeſſion, and Part to wait the Death of the 


tho raiſing Portions in ſuch a Manner would be like paying 


— 


perſon; in which Aſſignment George then covenanted to pay 
the Mott Money. Edward Evelyn the third Son, and next 
in — brought his Bill againſt the of tbe 
Mortgagee, and the Adminiſtratrix of George the Son, to 
have the Real Eſtate diſcharged, and that the Mortgage 


might be ſatisfied out of the Perſonal Eſtate of George bis 
Brother; but as to this Matter his Bill was diſmiſſed. 7 


lr. Tareyche and two others, Counſel with the Plaintiffs 
in the original Cauſe, argued, that altho it would very much 


| hurt Edevard the next in Remainder, that the Portions ſhould 


be raiſed immediately, yet the Court muſt regard only the 


Conſttuction of the Settlement under which all Parties claim ; 
and if it was the Meaning of George the Grandfather to pre- 
ſerve the Eſtate in the lſſue Male of the Family, yet it was 


ſubject to the Charges in the Settlement; and for this Rea- 


ſon, becauſe without Marriage there muſt be Failure of Iſſue 


Male; and the preſent Inconveniency ariſes only from too 
large a Portion, which the Jointreſs brought into the Family; 
the Power in the Settlement made in 168c. was to make Leaſe 
or Leaſes at a Pepper - Corn Rent, to raiſe Portions for Daugh- 
ters upon Failure of Iſſue Male, and ſo as not to prejudice the 
Jointure; and ſince the Perſon who bad ſuch Power had exe- 
cuted it, for that Purpoſe it was veſted inſtanter, and became 
immediately due; for when it is ſaid ſuch Power to make 
Leaſes ſhall not be but upon Failure of Iſſue Male, the P 

may do it, and that the Intereſt ſhall be then veſted ; and ſo 
if a Portion be appointed to be paid out of Lands at twenty- 
one, it implies it ſhall not be paid before that Time; but 
when there is no Time of Payment limited, it is left to the 
Diſcretion of the Party to whom the Power is given to appoint 


the Time of Payment as he pleaſes; if the Portions are not 


to be raiſed' now, at what Time ſhall they be raiſed ? or is 
Part of the Portions to be raiſed now upon the Lands in Poſ- 
Jointreoo This would 


be to conſtrue the Words of the Settlement contrary to the natu- 


ral Import and Conſtruction of them. For the Clauſe which gives 


a Power to raiſe Portions is ſingle and intire; the Daughters 


have now a preſent Occaſion for their Portions, for there is no 
further Proviſion made for their Maintenance in the Interim; 


and if the Portions are not now to be raiſed, it may become 
a Queſtion if they ſhall not ſink in the Lands, ſhould the In- 


flants die before they are raiſed; and ſo. the Pottions may be 


intirely loſt 5 and from the Nature of Portions, which are conſi- 
dered as Sums in Groſs, it appears they ought to be paid in intiro 
Sums, and not by Parcels out of the Rents and Proſits; for 


an uncertain Annuity, which would be more in one Year 
8 1 than 


- 
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than another, or Part or the Whole thereof muſt be in 


Maintenance; whereas Portions are intended for thò Advance- 


ment, and to be a laſting Proviſion for them, and to furniſh 
a Maintenance from the Intereſt theteof. Neither is it an 
.Obje&ion to ſay, that the Portions in the preſent Caſe” are 
reſtrained to be raiſed by way of Sale, and directed only to 
be raiſed by Leaſe and Leaſes; for a Man, that has a Power 
to make a Leaſe, may make a Leaſe abſbluto or conditional; 


alſo he may take a Fino upon ſuch a Leaſe, and is in the Na- 


tuto of 4 Sale; neither can it be obſected that the Portions 
are not to be raiſed by « Sale; beeduſe by the Words of 
the Settlement it is ſaid, © So as ſuch Leafs! or Leaſes be 


determinable upon raiſing ſuch Portions and the Coſts at- 


<« tending thereon”; for à Proviſo or a Reſtraint repugnant 


to the Thing granted is null and void; it muſt he intended 


to bo meant, that the Lands compriſed in the Sett! 


and not leaſod, ſhall be wholly diſcharged. Beſides, if © Mas j 
lends 800 J. tupon ſuch 4 Security, it cannot be ſaid that tho 
Lands have raiſed, or that it has been paid out of them, | 


until the Principal; Intereſt and Coſts are paid. The. Perſori 


indeed has lent his Money, but not without Regard to In- 


tereſt, and until the End and Purpoſe of the — 
ſerved; ſurely it ſhall not de conſtrued to be diſcharged. Ki 
murrey verſus Green in Cunc; 1713. Neither is it ſtrange” ro- 
verſionaty Terms ſuould d ſold to raiſe the Daughters Por- 
tions ; ĩt has 'been' frequently done. Jauer 20. 1 Fru. 458: 
Gerrard veiſus Gerrard. 2 Vorn. 460, Staniforth verſus Sa. 
niſorihb, which is a Cꝝſe almoſt in Point; and a Nrn. 71. 
Earl of Riders verſus Eur , Derby, © That it was not to 


N N 17 20, and thereby direced, 
Power by the | of Aug 1720. t di b 
„That upon Failure of Iſſue Male, che Portions ſhould be 
« xgiſed as ſoon as conveniently: they might be; which im- 
ports they ſhould be raiſed as ſoon after his Death as 
might; the Pather certainly intended the Benefit of bis Daugh- 
ters; and whoſe Convenieney could be be ſuppoſed to regard, 
that of his own Children, or the Perſons: in Remainder, to 
whom it might never be convenient to pay their Portions 
beſides, tho Father has provided no othet Support or Mainte- 
nance for his Daughters. 
As to the Demand of 15001, by the Defendant's 
Bill, it was ſaid to be a meer Fancy; that altho George the 
Son had covenanted with the Affignee of the Mortgages to 
pay the Money, ſuch Aſſignee could only have the Benefit of 
the Covenant; for that the Land in this Caſe was the prin- 
Debtor; and George the Son gave his Covenant only by 


= 
. 


| I. of collateral Security. And the Counſel compated it to- 
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the Oaſe of a principal Debtor ; and ſurely altho both are 
liable at Law, yet « Court of wt. will lay the Burden 
whers it; ought to be born; and if the Surety is eompelled 
at Law to pay the Debt, this Court will order the Repay- 
ment from the Prindipal. 1. Leo. Fenkin verſus Keymis, 150. 
Counſel argued pr Der, That to raiſe the Portions by 
Sale of Part of the Eſtate during the Life of the Jointreſs, 
would be ſpoiling the whole Eſtate and rendring it of little 
Value; and that it never could be the Meaning of George the 
Grandfather, who made the Settlement 1680. in View and 
Favour of the Heirs Male of the F 1 deſign the Por- 
tions for Daughters ſhould be raiſed by Sale of a 
Term, and thereby defeat his principal Intent to preſerve his 
Eſtate in bis Heirs Male; and the Intent of the firſt Grantor 
ought to he conſidered in the Conſtruction of his Deed, and 
which was made of no other Conſideration but to preſerve 
his Eſtate and Family. That his Intent appears plainly from 
the Reſtraints laid upon the Power, that the Portions muſt 
bo raiſed, out of the Rents and Proſits only; for it is directed 
to be done by Leaſe only, and that to be determined upon 
railing ſuch Portions, If it was to be raiſed by a Sum in groſs, 
Kess is declared to be determined as ſoon as ſuch Portion 
is taiſad ; and that it is one Thing to leaſe, and another to 
11 and ſell; which is not provided by tho Settlement. 
If Lands are extended upon a Judgment by Eiegit, the Party 
ſhall bold them only till the Debt is ſatisfied out of the 
Rents aud Profits, and ſhall not hold them afterwards in 
. any. Intereſt to riſo by that Judgment. The Plain- 
ifts: ane of tender Lears, and have no Occaſion: for their Por- 
will 
after mine what is a convenient Time for the doing of 
4 Thing Where no Time is appointed by the Parties. 2 Pern. 
2 rauen verſus Bruen. 1 Fern. 208. Norfolk verſus Gif- 


As to the Demand of 1500 l. it was ſaid, that this Court 
81 diroct the Perſonal Eſtate to como in Aid of 
Real; Eſtate, either in Reſpect of an Heres natut or an 
Heres Hias! that there was nothing to diſtinguiſh the pre- 
ſent. Caſo from the Caſe of Sir Jahn Nappier and Lady Ef- 
fing bam; vide Houſe of Lords Caſes. "ws 0} | 
But it was anſwered; that the Caſe of Sir John Nuppier 
was nothing to the Purpoſe; for that Eduard, who has 
brought the Croſs-Bill, is neither an Heres natus or fattus, 
for that he claimed nothing under George the Son, but under 
the Settlement which was made in 1680, The Court took 
Time to adviſe, and directed tho ſeveral Precedents to be 


tions which ate given for Advancement; and the Court 
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. the Roll. 
HE Teſtator by his Will deviſed a Legacy of 300. to ( 18.) 
1 bis Niece out of certain Lands, Proviſo if ſhe ſhould Legacy with 
not marry, in tho Life-time of his Wife, or if the ſhould Trait oo: 
marry in the Life of his Wife without her Conſent, then tze 
| Legacy of 50o/. was to fink into the Eſtate of the Deviſce. 
The Niece married in the Life-time of the Wife, not only 
without her Conſent but direGly contrary to it; and the Que- 
ſtion was, whether this 500 J. was forfeited. | 
Counſel pro Quer: Conditions of this Kind are void by the 
Civil Law, becauſe they are in Reſtriction of Marriage, which 
is for Publick Good; and there are many Caſes in Seinbourne 
to that rnd but by this Court they are not totally void; 
for where there is no Limitation over, ſuch Condition is only 
in terrorem, and the Legacy is not forfeited. But where 
there is a Limitation over, it is otherwiſe, and à Forfeiture. 
But he ſaid, there was a Difference between & Limitation 
over to a particular Perſon a Stranger, and when it is di- 
reed to fink into the Reſduum of the Eſtate ; and in the laſt 
it is eſteemed in terrorem only, and occaſions no Forfeiture, 
tho” ſuch Conſent is not obtained; and to prove this Diſtine- 
tion he cited 2 Fern. 293. Garrett verſus Pritty. | 
Counſel on the ſame Side cited the Caſe of Pamtori ver- 
ſus Berry, before the Maſter of the Rolls; which was a Le- 
acy deviſed to a Perſon, provided ſhe married with the Con- 
Fine of J. and Y. and if the married without ſuch Conſent, 
Limitation, over to another. B. died before the Marriage, 
after the Legatee married without the Conſent of A. and 
there held ſhe ſhould have the Portion notwithſtanding. the 
Limitation over. To which the Court anſwered, the Con- 
ſent of 4. and B. was jointly made N and by the 
Death of F. that becoming impoſſible by the Act of God, 
the Condition was therefore intirely di with. 
' Solicitor General con. All the Caſes cited are only as to 
_ perſonal Legacies ; but this differs, becauſe it is a Condition 
annexed to a real Eſtate, and the Conſent is a Condition pre- 
cedent, to be performed before the Party can be intitled. 
And when there is ſuch a Charge upon a real Eſtate, the Di- 
ſtinction of a Limitation over and not, and the Differetice alſo 
of its being limited to a particular Perſon, or being to fink 
EEO - into 
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into the Surplus, fails. This therefore being a Charge u 
the Spray. nr the obtaining Conſent, being a precedent Con- 
dition hot performed, the Legacy becomes forfeited,, And the 
Maſter of the Rolls, being of this, Opinion, diſmiſſed the Bill. 
Vide ante. £2 A TILE | ; 

. Note ; 'There _ 5 be a dee dee GepSitivns 
cedent as to perſonal Legacies, and Conditions precedent 

: — 0 ſuch Charges on Land. Vide as to ſuch ditions 
annexed to real Eſtates, 1 Mod. 300. Hy verſus Porrer,-2 

. » Pernti 33;3. & eide 1 Roll. Abr. 418. A Leaſe ſor Life 

upon Condition, that if the Leſſee marry without. Licence 


. " the Leſſor may re-enter; and this was held a-good Limita tion. 
5 55 | | | 4 49 ar vt | p - 5 1 f ; I 
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C 19. ) T i E petitioner was indebted to J/oodeard a Banker upon 
Murual Account. of ; Caſh-Notes that he had accommodated 
—_—_ him with, and whilſt he was ſo indebted Wordward became 
other in «a A Bankrupt; and the Aſſignees under the Commiſſion againſt 
Conmilion Mpodward had, brought an Action againſt Riley for the Mo- 
ruptcy. Mey; it happened that Riley, againſt whom the Action was 
brought, and one Chapman, wbo were joint Partners, were 

editors of the Bankrupt Wooderard on other Accounts, mor, 
than Riley on his own ſeparate Account really owed to Ho 
ward ;' therefore Riley inſiſted, as there was a mutual Credit 
between him and the Bankrupt, one Debt ſhould be ſet a- 
gainſt the other; and that it would be hard, that Aſſignees 
under the Commiſſion ſhould recover the whole againſt him, 
and he and his Partner come in only under the Commiſſion 
proportionably for what: Woodward owed them with other 
Creditors. It was inſiſted for the Petitioner, that altho' the 
5 Geo. 1. ag to mutual Credit was expired, yet this Caſe was 
within the Equity of the Statute 2 Ceo. 2. for Relief of In- 
ſolvent Debtors, whereby mutual Debts are to be ſet one 
againſt the other, upon Notice given, Cc. and that it bad 
lately been determined in a Caſe where Moodtard 's Aſſiguces 
were Parties, that a Debtor of Woodward's, tho a Creditor in 
other Rei ſhould have one Debt ſet againſt the other 

| upon the Foot of mutual Credit by the Commiſſioners, 

lt was ſaid on the other Side, that joint Debts cannot 

ſet againſt a ſeparate Demand due to the Bankrupft. 
Ning Chancellor was of Opinion, that this Caſe was not 
within the Meaning of the Statute 2 Geo. 2. of one Debt be- 


ing joint and the other ſeparate; but if Moodtard had been 
1 


to Kiley ſingly, he thought that was a mutual oe | 


| Caſes in Chancery, 5 Geo. II St 25 


dit within the Statute. And tho in ſuch Caſe the Statute 
ſpeaks only of ſetting one D-/bt againſt another upon Trials, 
yet Commiſſioners of Bankruptcy are within the Equity of 
the Statute, and may allow of mutual Debts being Sven it in 


Days upon: the Demand of 2 


Dux Chandois v der. Tabott, 5 Geo II. 


Is was u ff 20 Matter for the Judgment of the ( 20. ) 
Court upon ho Maſter's Report, and the Queſtion was, 
i a Sum is deviſed to A. to be bim at twenty-one, and 
the Teſtator charges his real and perſonal Eſtate with = 
Payment thereof, and the perſonal Eſtate falls ſhort, and 4. 
2 before twenty-one Years of A Age, whether in ſuch Caſe 
the Legacy is lapſed and merged the Benefit'of the Heir 
at Law. 
Solicitor General took the Difference between a Legacy Legacy, whe- 
given at twenty-one, and payable-at twenty-one; with * — 1 2 
to a perſonal Legacy, when it is given to be paid at — © 
one, then it is a veſted Intereſt; and the Courts of Equity 
have with Regard to perſonal Eſtates followed the Rules of 
the Eccleſiaſtical Court in that Particular: But with reſpe& 
to real Eſtates it is otherwiſe; and if in ſuch Caſe the Le- 
tee dies before he is twenty-one, it is a lapſed Legacy, and 
hall fink into the Land and be merged for the Benefit 1 the . 
Heir at Law; but in the Caſe of a Legacy meerly —— 
it would go to his Repreſentatives. And of this 
King Chancellor, and ordered accordingly. Jide 2 — 92, 
248, 416, 457: 2 5 72. 2 Fern. Patulett e 3, 
86. Dy- 59. c. 13. K 2 * My 


Penderil verſus Pender, 5 Geo. 1 1. 


Hils Cauſe ſtood ia 888 for Hearing, and the r > 
Plaintiff applied to King Chancllr by by Petition, that * Ame on 
a HI taken in the Cauſe might be amended an in the Cauſe 
Affidavit of the Witneſs; the Examiner had miſtaken bim in =igh: be a- 
the following Manner: © The Witaeſs had beem cnamined 
when he ſaw ſuch a Perſon;” and it was taken down in the 
Depoſition, © About fix Weeks after the Marriage of the 
{© Man inquired after whereas the Witneſs in his Affidavit 
ſwore that he ſaid, © About ſix Weeks after the Fire which 


happened in Drury lane * Auguſt. 4 "Xin 
| i 


E 


3 
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davits of the Witneſſes, ordered the Witneſs who was 


King Chancellor, upon bearing the Depoſitions and Aff 


in Court to be ſwom, which was done, and the Man ex- 


0 


5 ( 22.) 


Deviſe with 


amined, and, the Examiner attending, his Depoſition was 
amended inſtantly, and the Cauſe RP TT 

But the like Application being made between the Seals in 
a Cauſe between Traherne and Burdus, he denied it, and 
ſaid this Mater muſt be ſtcpt in Time, a 


Mortimer verſus Mortimer, Paſch.” 


ys 1 3 ; | JA ; | „ 
Hr t by his Will deried all bis Lands, T6. 


nements and Hereditaments whatſoever, whereof he was 


Limitations. ſęiſed and poſſeſſed of, to Truſtees for 100 Years,” in Truſt 
to permit and ſufter James his Son and his Iſſue to enjoy the 


tif his Son ſhould die leaving no ue extant or enſient, then 


tue Teſtator, died in the Life-time 


and to receive the Profits during the ſaid Term; but 


permit and ſuffer his Daughter une and her Iſſue to en] 
Lands, and to receive the Profits during the Term; oy 
if bis ſaid Daughter une die, leaving no Iſſue extant or 
Bent, then to Michael Smith his Cduſin, w ſupra. James 
furvived Mary, and died leaving no Iſſue, and appointed his 
Wife Executtrix. Aume the Siſter of Famer, and Daughter of 
of her Brother James, 
leaving Iſſur anne Mortimer the Plaintiff; the Father of Anne 
mer cock out Adminiſtration of the Goods and Chattels 


| of bis Wife une deceaſed; 


Whether 
Leaſehold 
Lands paſs 


this De- 


. In-ajguing-this Caſe: three Points aroſe, fl, Whether the 
Leaſehold- Lands of the Teſtator paſſed by bis Deviſe, or only 
his Freehold Eſtate. 2dly, The Limitation to Anne the 


viſe, or only Daughter, in the Manner it is limited, is a good Limitation 


his Freehold 


Eſtate, &. 


| wi 7 all Lands Fc. 2 the Freehold Lands only, and not 
— the Leaſchold Lands 


» 
. 
«© = " IE 1 


or not ẽ an py: hether the Adminiſtrator of Aung the 

Daughter of the Teſtator, or Anne the Daughter and Iſſue of 

Anne, ſhall. be intitled to the Term. ET OS SY 
Counſel; as to the firſt Point, objected, that by a Deviſe of 


the Deviſor, will paſs. Cys. Car. 293. 


But in caſa the Teſtator had no Freehold Lands, the Lea 

hold Lands will then paſs. 2 Nano. Ar. 5 27. In this Caſe the 
Teſtator appears to have both Freehold and Leaſchold Lands, 
The Teſtator was poſſeſſod of a Term for ninety-oine Years, 
determinable on the Death of a third Perſon, which he never 
had in his Intention to paſs. If a Man ſeiſed of Freehold 
Lands, and polſeſſed of « Term, grants 4 Rent- charge, the 


s Rent 


— 


Caſes an Chancery, 5 Goo. II. 


— — 


Rent is iſſuing out of the Freehold Beate 
deed the Leaſchold Lands are liable to a Dj 


Words are to be regarded, 
Lands if he is in Poſſeſſion. ä 
mited by his Will to the Truſtecs, is created out of the Re- 
verſion in Fee the Teſtator had expectant on an Eſiate-tail. 

| King Chancellor: This is a Deviſe of all the Teſtator's 
Freehold and Leaſehold Lands; i | 
the Cauſe, that the Teſtator 

Freehold, and be takes Notice 


1 


NN en 


without Iſſue at the 'Time of his Death, is applit 
to his Wite's being with Child at the Tume of his Death. 
| Deviſe to an Infant in YVentre ja mere is 8 


viſe. Saſh. 230, This therefore is u good execu 
Anne, tho it would have been void as a Remainder. hals 


Life yet this Term ſhall . 
tive, and not to her Iſſue. Famer h 
nr has eric ting - 1 
Papillion ert Voice, . the Rell, 
, July 15. 1728. 2 Geo. II. hk * : | 
_ (Reheard Fil 5 Geo. II. . , % | 


— 0 


y' might be 


as convenientl 
in Lands and to 
of the PI 


| 


"oe. — 


the Life of John Papillion, to preſerve contingent Remain- 
ders from being barred; and from and after the Deceaſe of 
his ſaid Son; to the Uſe of the Heirs of the Body of his ſaid 
Son John Papillion lawfully to be begotten ; and in Default 
of fuch Iſſue, to the Uſe of the Children of the Teſtator's 
late three Siſters, Phebe Smith, Mary Pell, and Arne Gledbil, 
as Tenants-in Common, and the Heirs of their Bodies, (each 
of the ſaid Teſtator's: three Siſters Children to have an equal 
third Part,)/ and for Default of ſuch Iſſue, to the Teſtator's 
own. right Heirs. - - - | ene 
Aud after,” by the Teſtator's ſaid Will, he deviſed to the 
Defendant Voyce and others all that his Manor of Great 
Bentley and other Lands, to the Uſe of his ſaid Son Jobs 
Papillion for Life, ſans Waſte; and from and after the De- 
termination of that Eſtate, to the Uſe of the Defendant Joyce 
aud two others and their Heirs, during the Plaintiff's Life, 
to preſerve contingent Remainders; and from and after the 
Plaintiff's Deceaſe, to the Uſe of the Heirs of the Body of the 
Plaintiff; and in Default of ſuch Iſſue, to the Uſe of the Chil- 
dren of the Tecſtator's three Siſters, P. S. M. P. and 4. G. decea- 
ſed; and to the Heirs of their Bodies, as Tenants in Comm 
(each of his three Siſters: Children to have an equal Part, 


3 — —— * — 4 | 5 F — my 
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and in Default of ſuch Iſſue, then to his own right Heirs; 


aud after directs, that the Plaintiff; in caſe be married, ſhould 

have a Power to make a Jointure, as well of the Lands to 
be purchaſed: as of the Lands deviſed, proportionably to the 
Portion he ſhould receive; and if he married with Conſent of 
T that then he: might make any Settlement whatſoever. 
The Teſtator made the Defendant 'Y9oyce and the other 
Truſtees his Exeeutors, and died; each of the Teſtator's Si- 
ſters left ſeveral Children, Defendants in the Cauſe; and the 
Epf of the Plaintiff's Bill was to have the Moicty of the Per- 


Fats deviſed. to the Truſtees either paid to him, or 

id out in Lands to be ſettled on the Plaintiff in Tail. 
Solicitor Generar and Mr: Luteyche pro 2 That the 
Uſes of the Lands to be purchaſed, being the ſame as the 
Uſes \linfited"of the Manor of Great Beutley deviſed by the 


Will, and which is an Eſtate- tail executed in the Plaintiff, 
tze Court ought therefore to direct the Uſes of the Lands to 


be purchased to be limited accordingly. They agreed, was 
-+:4911% © this the Caſe of executory Marriage-Articles, it: would be 


othetwiſe ; and the Oourt in directing the Form of the Con- 
veyanice;' inſtead of being limited to the Heirs of the Body of 
the Plaintiff, would direct the Limitation: to be, to the firſt 
and other Sons, &c. becauſe ſuch Articles are mado upon a 
Conſideration; and the Court will therefore in ſuch Caſe take 
Care of the Iſſur, and not put it in the Power of the Father 

3 8 | | | to 


_ Caſes:in Chancery, I Geo. II. 

to bar them, and therefore will not direct ſuch a Settlement 
to be made as * defeat the next LL 7M 
{. But in the Caſe of @ Will all is voluntary, and there this 
Court will not help further than the Law dees. The Words in a 
Will muſt have their legal n and the Court muſt take 
them as they find them; and for this Diſtinction between, Ar- 
ticles and a Will was cited 2 Fern. 6. Baile verſus Coleman, 
2 ern. o. 2 Vern. 311. Legat verſus Sacill; and vide ibid. 
When Money is deviſed to be inveſted in Lands; and ſettled 
in Tail, how far the Party, on whom ſuch Settlement in Tail 
is to be made, can demand the Money before any Settle- 
ment. The next and chief Point was, whether, in caſe the 
Lands werte purchaſed and ſettled as the Will directs, the 
Plaintifl would be immediate Tenant in Tail ot for Life 
only ? And as to that, the fame Uſes being limited as to the 
Lands to be purchaſed, as are of the Lands actually deviſed, 
all falls under one Conſidera tion s and as the Plaintifl is Te: 
nant in Tail by the Will of the Lands deviſed; cunſequently 
he will be ſo of the Lands to be purchaſod, and that 
withſtanding the expreſs Eſtato given to him for Life, 
they relied; on the Rule laid down) in She/ley's/Caſe, 1 op | 
104. 4. viz. That whenever an Eftate i of Freebold- it li- 
mited to one, and aſter by the ſame Gift and. nce an 
Eftate is limited either mediately or immediately. to his. Heirs. 
in Fee or in Tail, via. To his Heirs or the; Heirs.of bis Body; 
the Heirs cannot make | themſeloues, Purchaſers, but muſt. 
by Diſcent,- and this, tho ever ſo many particular Eftates be 
United beten; which comes exactly to the preſent Caſe ; 

for John Papillion has in the firſt Inſtance an Eſtate of Free- 


b W muſt. b. 
Words of Limitation; this Rule has never been denied to | 
Law; if therefore, upon ion the Uſes, the 
Court ſhould be of Opinion that the Plaintiff takes 
ſtate- tail, then the Court will deeree a direct Limita | 
the / Plaintiff in Tail, and not direct a Conveyance con- 
trary to the Words of the Will; and to this laſt Thing his 
Honour ; ſaying, it was the Office of this Court to 
quiet, and not create Dif] 
" A. G. and others, Coun 


chaſed; did not deny the — 2 
Rule | greater 
Latitude is allowed in ConſtruQions in Wills; for the ſame 
Words ſhall W a Deed lr 
FEY a 5 
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2 Will; as a Deviſe to A. for ever is a Fee in a Will; but 
only an Eſtate for Life in a Deed,” for want of the Word 
Heir. So a Deviſe to J. S. and his Iſſue in Tail, is an Intail 
in a Wilt; but otherwiſe in a Deed: So to N and bis 
Heirs Male, is an Intail in a Will; aliter in a Dee. 
And bete are many Circumſtanees in this Will to ſhew the 
Teſtator only intended the Plaintiff ſhould take an Eſtate for 
5 Life. As the Clauſe without Impeachment of "Waſte. The 
Limitation to the Truſtees to rm contingent Remainders 
will be nugatory, if the Limitation to the Heirs of the Body 
of the Plaintiff are nut conſtrued contingent Remainders; (and 
had this Clauſe been in the Caſe of the King verſus Mel. 
ling, that would have been adj an Eſtate for Life;) 
and alſo the power to make a Jointure, All theſe Particu- 
lars, befides the ex preſs Eſtate for Life, demonſtrate what was 
meant dy the Words (Heirs of his Body). Vie 2 Salk. 679. 
Broughton verſus Langley. 1 Lute. $23. S. C. 1 Salk. 224. 
R. This is a Caſe of great Conſequence and 
Diffcuity; and would take Time to conſider of it; But to 
break the Caſe, as to Conſideration of the Limitation of the 
Perſonal Eſtate. In the Caſe of Bai verſus Coleman, Lord 
Chancellor Comper held, that the Jruſtees ſhould execute as 
in caſe of Articles; but Lord Harcourt afterwards held the 
contrary, and with good" Reaſon. 2 Fern. 536. Sweetapple 
verſus Biadon; there the Difference alſo which has been taken 
between à voluntary Deviſe and Marriage-Articles is agreed. 
The Rule of Conſtructien of Wills 'muſt be governed by the 
Intent of the Party, conſiſtent with the Rules of Law, 5. e. 
the Rule of Law that has been received in Conſtruction of 
Wills, and not of Deeds; for there are many Differences that 
have been adjudged between them according to the Caſes 
cited. The Limitation of the Money in this Caſe to be in- 
veſted in Land, muſt enſue the Conſtruction of the Deviſe of 
the Lands; but it & too general to lay it down, that it 
muſt be in the ſame Words. NN $12 | 
As to the main Point, I would fee if there were any Caſes 
where an Eſtate is devifed for Life, with Remainder in the 
fame Will to the Heirs of the Body of the Deviſee; with 
Circumſtances ſhewing the Teſtator intended only an Eſtate 
for Life; that the Heirs of the Body have taken by Purchaſe. 
As to the'Caſe of Pearock and Spooner, 2 Vern. 43, 195: which 
was cited to ſhew, that the Words Heirs of the Body, were held 
Words of Purchaſe, was diflatisfied with that Reſolution, and 
faid, that ſtood on its own Bottom ; and that Terms for Years 
was not within 11 Hen. 7. c. 10. and that Webb and” Webb, - 
2 Fern. 668. was cCited''by the Counſel as reſolved: contrary : 
He ſtated the Caſe of Peacock and Spooner; and it 5 a 
as erm 
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Term for Years ſettled by the Husband; and being a Settle- 
ment ex promiſiome viri, was within the Reaſon, and there- 
fore within the Equity of 11 H. . againſt Diſrontinuances of 
Wills: But it ſeems a great Stretch to extend by Equity an 
Act of Parliament made in a 8 Caſe * 
to Terms for Vears. Note ;' This Cireumſtance in the Caſe 
of Peacock and Spooner, dig. Of the Term being: ſettled by 
the Husband, and which was the Neaſon that governed tha 
Reſolution, is not reported in Fernon, nor the Statute of H. 7. 
mentioned, which ſeems a great Omiſſion. That of Vebb and 
Webb, which was reſolved: tontrary, was alſo a Caſe of the 
Right of the Husband, and not of the Wife, 1: a 
8 ards the Maſter of:: the Rolls, ois. on the iith of 
December 1728. after very os Conſideration, delivered his 
Opinion to the following Effect 
He made two general Queſtions, 1, Whether the Words 
(Heirs of the Body) in this Caſe were Words of Limitation 
or Purchaſe... 2d/y, How far the Court, in directing the Uſes 
of the Settlement, was bound to follow the Words of the Wille 
As to the, firſt, they are Words of Purchaſe in the preſent 


Caſe ; if they ate to be taken as Words of Limitation, they 


denote only the Quality of the Eſtate ; but if Words of Pur- 
chaſe, then they denote a contingent Remainder; to the firſt 
Son of the Plaintiff which is agreeable to the Words of the 
Will. The great Objection is the Rule in Shelley's: Caſe, 1 
Nep. 104. That if the Eldeſt ſnould take by Purchaſe, that 
might prevent all the other Sons from taking an Eſtate- tail 
in Succeſſion, contrary to the Teſtator's Intention. = 
This was denied by Lord Macclesfield. in Trevor and Tre- 
vor, Trin. 1719. and 1 Inft, 26-b. is a direct Authority againſt 
it. 1 bold, that in the Caſe of Wills the Intention of the Par- 


2 prinnipa'Les govern. 8 Rep. 95. b. Falk. 237. Counteſs of 


dzwater's ; this Rule of the Intent of the Teſtator 
being to govern. in Wills is univerſal, and will prevail over 
all particular Rules. I agree, his Intention muſt conform to 
the Rules of Law, Hab. 3a. Coundes verſus Clarke; and 
therefore we. are to ſteer between two Rules. Hob. 32. 

All the Caſes, where the: Rule of Law over-rules the 
Intention of the Party, are reducible to four Inſtances. 
1/f}, Where the Deviſe would make a Perpetuity. 2dly, Where 
it would put the Freehold in Abeyance. -3d/y, Where Chat- 
tels are limited as Inheritances, And 4tbly, Where a Fee is 
limited upon a Fee. * 

But the Judges have favoured the two laſt Kinds, and have 
made Limitations of Chattels good for Lives in Being, tho 
never ſo many; and helping the other by inventing'executory - 
Deviſes; a Motion not mentioned in the Old Books. 3 Rep. 
19. Borafton's Caſe. © But 
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But this Rule, that the Teſtator's Intent is to govern in 
Wills, is to be laid down with this Caution, vis. That the 
Intent muſt be clear and apparent. 6 Rep. 16. b. Wild's Caſe;' 
and there is no Inſtance where this has been vontradicted. 
Conſider the Caſes which have been inſiſted on for the Plain- 
tiff, and which ſeem contrary to this Rule. The Caſe of 
the King and Melting ;- and Hale s Opinion, who founded 
himfelf on the ſuppoſed Intention of the Teſtator. 1 Fentr. 
214 285. and eide the Opinion of Raymond C. J. in the 
Caſe of Shaw and Weigh, with bis Obſervations of the Caſe 
of King and Melling but had there been in that Caſe, as 
there is in the preſent, a Limitation to Truſtoes to preſetve 
contingent Remainders, Hale would never have ſaid, that the 
enpreſs Eſtate for Life, with all other the Circumſtances of 
the Caſe ſhewing the Intention of the Teſtator, was ballancd 
by an intent Which weighed as much on the other 
Side; ( ned eqnidem ſenremid) that of Hale's is @ very ab- 
ſurd Opinion, to make ſuch a collective Intent, ois. (that as 
long as Bernard ſhould have Children, the Eſtate ould 
never go over to Juha; controul a plain and expreſs Intent 
before, and about which there would be no Doubt. 
_- Thaacxt is 2 and Wright, Hill. 3 Geo. 1. and Good- 
right and Pullen, Mich. 13 Geo. 1. Conſider the Reaſon of 
the Rule in Shelley's Caſe, that where the Anceſtor- takes an 
Eſtate. for Life, his Heir cannot be a Purchaſer. I apprehend. 
the Reaſon to be, (tho it is not mentioned in any Book) that 
the Law concerning Fines of Inheritance in the Anceſtor, to 
vent the Freehold's being in Abeyance and to avoid Diſ- 
continuances, and to prevent which the Limitation to the Tru- 
ſtees for preſerving the contingent Remainders has been inven- 
ted of late Years. O. the Authorities to ſupport this Opinion. 
Coro. El. 313. Clerk verſus Day; where Heirs of the Body 
were adjudged: Words of Purchaſe. (Note ; This Caſe is not 
e in any of the Books, and for the true Account 
of it, oide the Opinion of Raymond C. J. in the Caſe of Shaw 
and Weigh). The Word Heir in a Will is to be taken either 
as a Word of \Limitation 8 omen colletionm, or as a Word 
of Purchaſe GQ nomen ſingulare. 1 Rep. 63. Archer's Caſe. 3 
Leo. 431. Loddington verſus K ys. Ich. 12 Anne, Caſes in 
Law 4d Equity 18 1. Backhouſe and Wells ; and ſtated per 
Raymond -<. As his Argument of Shae and Weigh. In theſe. 
laſt Caſes it has been adjudged, that the Anceſtor took only 
an Eſtate for Life; but it has been objected, that in all 
Caſes the Limitation is to the Iſſue. To this it is (anſwered, 
that this is no ObjeRtion, ſince the Caſe of King and Mel. 
ling. 1 Ventr. 231. 421 1 : Aut! inen 0 . 
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But a ſtronger Caſe yet is the Caſe of Liſle and Gray, 
2 Lev. 223. 2 Jones 114. Where Heirs of the Body in a Deed 
took by Purchaſe ; and that Caſe was affirmed in Cam Scacc', 
Nov. 26. 30 Car. 2. vide Pollexfen; that goes far beyond the 
preſent Caſe. The Limitation to Truſtees to preſerve con- 
tingent Remainders is very ſtrong, to ſhew the Intent of the 
Teſtator ; as if he had ſaid, that the Heirs of the Body of 
the Plaintiff his Son ſhould take by way of Remainder. 
As to the ſecond Point, dis. How the Court ought to di- 
rect the Settlement to be made of the Lands to be purchaſed; 
he held it ought to be a ſtrict Settlement. The Plaintiff's 
Counſel would not have it in the very Words of the Will ; be- 
cauſe then there muſt be a Limitation to the 'Truſtees to pre- 
ſerve contingent Remainders. What an odd Thing would it 
be, for this Court to dire& ſuch a Settlement which would 
certainly create a Suit; whereas the Decree of this Court 
ought to be clear and certain. Diflerences have been made 
in this Court, as to directing Conveyances upon Wills; the 
firſt Caſe as to this Matter is 2 Fern. 526. Leonard verſus 
Earl of Suſſex. 

And there decreed, that an Eſtate for Life ſhould only be 
conveyed; and that is agreeable to the preſent Caſe. And 
this Settlement to be made in the preſent Caſe being only ex- 

ecutory, and the Intent appearing clear and plain, the Plain- 
tiff ought only to have an Eſtate for Life. 2 Fern. 551. Legatt 
and Seevel] is alſo material to this Point. Agreed this Caſe 
differs from the Caſe of Leonard and The. Earl of Suſſex 
primd facie; but the Intent there is not ſo certain. Paſch. 
1707. Sir John Hobart and The Counteſs of Stanford. Upon 
Sir 7ohn Maynard's Will the Decree was, that the Money 
ſhould be laid out according to the Will and Act of Parlia- 
ment. And upon Exceptions to the Maſter's Report the Que- 
ſtion was, whether the Settlement ſhould be made in the 

Words of the Will? Lord Cowper declared, that in Matters 
executory in Articles and Wills, where Words are unformal, 

the Court will not follow the Words but the Intent; and in 
that Caſe, the Words being very plain to preſerve the Eſtate 
in a ſtrict Manner, accordingly a ſtrict Settlement was decreed, 
with Limitation to Truſtees to preſerve contingent Remain- 
ders; and confirmed afterwards upon Appcal to the Houſe of 
Lords. The Limitations in that Will plainly tending to a 
Perpetuity, and the Court went as far as poſſible ; wliich ſhews 
how far the Court favoured the Intent. | 

The next Caſe is Haile and Coleman, 2 Vern. 607. Paſch. 
1711. Lord Cowper's Decree was reverſed by Lord Harcourt, 
and upon good Grounds; and upon the Difference taken be- 
tween Articles and Wills; for in Wills, the firſt Taker is not 
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to be made Tenant for Life only, without it is the apparent 


Intent of the 'Teſtator,  - 


Appeal 
bvghe Hul 
$ Ges. 2, 


... Heirs o 
not appear that the Teſtator deſigned a ſtrict Settlement. 


As rs a Deviſe to Truſtees to convey to A. and the 
his Body, with Remainders over; the Intent does 


The next is the Caſe of Humberfion and Humrberſftorr, 2 
Fern. 737. there decreed a ſtrict Settlement; for the Reaſons 
before mentioned. He held the Deviſe of the Manor of Grear 
Bentley was only for Life; and therefore decreed, 'that the 
Writings of the Real Eſtate ſhould be brought into Court, and 
the Lands to be purchaſed ſhould be conveyed in a ſtrict 
Settlement. 2 255 38. U , 

An Appeal was brought from this Decree Hill. 5 Geo. 2; 
before King Chancellor, and a Supplemental Bill came on 
alſo at the fame Time, whereby the Plaintiff ſet forth, that 
ſince the former Decree he had diſcovered Marriage-Articles 
made on his Father's the Teſtator's Marriage, whereby he 
covenanted to ſettle the Manor of Great Bentle and other 
Lands in the Will, to the Uſe of himſelf for Life, Remain- 
der to his Wife for Life, Remainder to the Heirs of his Body 
ſo that the Deviſe of the Real Eſtate was out of the Que- 
ſtion. The Decree therefore was varied as to the Manor of 


Great Bemley, &c. but upon the Conſtruction of the Will, 


my Lord Chancellor was of the ſame Opinion with the Ma- 
ſter of the Rolls ; and affirmed the Decree for a ſtrict Settle- 


ment. 3 | MY 
Note; In the Caſe of Williams and Brown, Paſch. 7 Geo. 2. 


. J. in citing this Caſe ſaid, that Ning Chancellor was 


clear upon the Appeal, as to the Manor of Great Bentley, 


that the Deviſee took an Eſtate-tail executed. 


Attorney General verſus Hickman, 


« 24. ) 

1 3 5 Information 

= for Perfor- 
mance of « 
Charity. 


Fon WOT) 


5 Geo. I 


HIS was an Information exhibited by the Attorney Ge- 

neral for the Performance of a Charity, given by a 
Codicil annexed to the Teſtators Will, by which 45 deviſed, 
that what ſhould remain, and be the Reſidue of his Eſtate 
and Effects, be given for incouraging ſuch Non-conforming 
Miniſters as preach God's Word in Places where the. People 
are not able to allow them ſufficient and ſuitable Mainte- 
nance; and for the incouraging ſuch as are deſigned to labour 
in God's Vineyard as Diſſenters; and appointed two Perſons 
to have the Diſpoſal and Appointment of the ſaid Charity, 

both which Perſons died in the Life-time- of the Teſtator. 
EIS... - k. Two 
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Iwo Queſtions aroſe, 1, Whether both the Truſtees, to Truſtees dy- 

whom the Diſpoſal and Appointment of the ſaid Charity was I. ib. me ef 

given, dying in _ wy of — ory this —* 2 

Was not gone, and in ature of a la Legacy ? whether « | 
But per King Chancellor: 'The Subſtance of 4 Charity _ 33 

remains notwi ding the Death of the Truſtees before 

the Teſtator; and tho at Law it is a lapſed ey, yet in 

Equity it is ſubſiſting, and here is a ſufficient inty of 

the Teſtator's Intentions to revive it; the Intention of the 

Party therefore is ſufficiently manifeſt that this Charity 

ſhould continue within 43 Elis. c. 4. It has been held, that 

if the Tenant in Tail deviſe a Charity, tho no Recovery is 

ſuffered, yet that it ſhall'take place and be eflectual as an Ap- 
intment under 43 Elis. 2 Fern. 45 3- Attorney General verſus 

Rye raf. 2 Vern. 755. Attorney General verſus Burdett & al. 

The ſecond Point, Whether this be a ſuperſtitious Uſe with- 

in the Statute 1 Edv. 6. c. 14. Non-conforming Miniſters and 

Diſſenters being ſuch general Words, as that they comprehend 

any Perſons however oppoſite to the Church of England. 

. King Chancellor: This cannot be a Superſtitions Uſe with- 

in that Statute ; but the Diſſenters here meant are Proteſtant 

Diſſenters acting under the Toleration- Act, 1 V. & M. c. 18. and 

decreed the Reſiduum to be diſpoſed of in preſenti, and not 

in a perpetual Charity ; and or a Scheme to de laid be- 

fore him for that Purpoſe. OM 


Pratt verſus Pratt, at the Rolls, May 
II. 1732. 5 Geo. II. 


DP T'T C. J. being ſoiſed of a Copyhold Eſtate of the (25. 
Nature and Tenure” of Borough Engliſh Lands, ſurren- Ditribution 
dered the ſame to the Uſe of himſelf 2 Life, Remainder ern 
to his Wife for Life, Remainder to his own right Heirs, Nause a 
and died leaving ſeveral Sons and Daughters; and upon hear- Tenure of 
ing this Cauſe, touching the Diſtribution of the Perſonal E- nora 
ſtate, two Queſtions aroſe, 1½, Whether the youngeſt Son, to 
whom theſe Lands deſcended, ſhould bring this into Hotchpor, 
within the Statute 22 & 23 Car. 2. c. 10. or come within the 
Exception of an Heir at Law? 2 

2d/y, Whether this Eſtate, with reſpect to ſuch younger 
Son, was to be conſidered as an Advancement of the Father ? 
\ His Honour in this Caſe was of Opinion, that the youngeſt 
Son was not Heir at Law within the Statute. Heir at Law 
is there to be conſidered and underſtood x ix 
| ” | REY It 
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Caſes in Chancery, 5 Geo. II. 

It was objected, that by the Words of the Statute, eis. 
Other than ſuch Child or Children not being Heir at Law; it is 
plain, there may be Children which may be deemed. Heir at 

Law beſides the eldeſt Son; but the Words there mean other 
than ſuch younger Child or Children. Executio probat Re- 
gulam. He alſo thought this a Settlement by the Teſtator, 
and decreed he ſhould be brought into Hotchpot according 
to the Statute. EN 5 py 7 


_— 


Eaſtgood verſus Styles, 5 Geo. II. 7 


"Cab. } A Bond was given by a Husband before Marriage, wheres 

Bond given I by he agreed, within four Months after his Marriage, 

by « before to ſettle upon his intended Wife Freehold Lands for her Life, 

Marriage to Worth 1004,” per Annum, Remainder in Tail to the Iſſue of 

ſertle Free- the Marriage; or in Default thereof his Heirs or Executors 

old Lands. to pay her 2000 J. The Husband died within four Months 

after the Marriage, leaving Aſſets, and by Will gave his Wife 

an inconſiderable Freehold, ©iz. One Houſe and Copyhold 

of Inheritance amounting to 85 J. per Aunum. 

A Bill was brought by the Creditors and Legatees of the 

Husband, to compel the Wife to accept of the 100 J. per Ann. 

only, excluſive of what was given her by her Husband's Will; 

or elſe, that what was given her by the Will might be deem- 

ed a Satisfaction of the Bond. And by the Counſel for the 

Plaintiff it was inſiſted, that if the 85 J. per Aunum was not 

to be eſteemed a compleat Satisfaction of the Bond, yet: that 

it ought to go pro tanto. Decreed per Jekyll, that the Wi- 

dow was not intitled to the 20001, but the Heir ſhould con- 

vey the 100 /. per Annum to her, and that ſhe ſhould alſo 

5 _ the Lands of 85 J. per Annum deviſed to her by the 

1 Will. | | 4 

5 The Plaintiffs appealed from this Decree, and the Counſel 

pro Quer cited the Caſe of Bird and Yung, 1723. in Chan- 

cery, which was a Bond before Marriage conditioned to leave 

the Wife an Annuity of 250 % per Annam, and the Husband 

died about a Month after Marriage, and deviſed her Lands 

of 1200. per Aunum for Life, leaving Aſſets; held per Price J. 

who heard the Cauſe, that it ſhould be deemed a Satisfac- 

tion in Part of the 250/. per Annum. Reheard by Maccleſ- 

field Chancellor, 'who varied' the Decree ; 'but upon Appeal 
to the Lords, Juſtice Price's Decree was confirmed. |þÞo 

. The following Caſes was cited, 2 Fern. 709. Blandy. and 

Nidmore. 2 Vern. 558, Wilcox verſus Wilcox, and Savile and 

5 | | Savile 
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Savile, which was relied on for the Defendant; ' vide Mod. 
Caſes. Ws VAR 
King Chancellor thought this Legacy was intended as a 


Bounty, and not as a Satisfaction; he conſidered when Deviſes 


of this Nature had been conſtrued as a Satisfaction, and when 
not; the Deviſe, when it goes in Satisfaction, muſt be of the 
ſame Nature with the Thing to be performed; not Money 
inſtead of Lands, nor vice verſa ; nor, as in the preſent Caſe, 
Copyhold Lands inſtead of Freehold ; for in thoſe Caſes it is 


to be looked on as a Bounty; the Deviſe muſt alſo be a com- 


Satisfaction, and not a partial one of an inferior Value, 
r ſuch could never be intended a Satisfaction. He therefore 
affirmed the Decree. 33 


painton derſul Berry & Us, + & at 
_ Adminiſtrators of Thornton de- 
. ceaſed, May 6. 1732. 5 Geo. IL 


| Hornton, Uncle to the Defendant's Wife Berry who ( 24. ) 
% was his Niece, by his Will gives the Intereſt of his Legacy with 


Perſonal Eſtate to his Mother for Life, and then deviſed 


Perſon mard 


100 J. ey & inter alia, 3 o0 l to Francis the now Defen- ries with 
dant, and 104. alſo for Mourning; and then as to the Reſi- Conſear of 


due, he gave the ſame to his ſaid Niece, provided ſhe marry *** 
with the Advice and Conſent of Mr. Lyddall and M#. Clarke ; 
and in caſe ſhe happen to marry otherwiſe, he deviſed the 
ſame to the now Plaintiff Painton; one of the Perſons 
named, viz» Clarke, died ſoon after the Teſtator, oiz. in 
1713. and afterwards in 1729. the Defendants. Berry and 
his Wife intermarried without previous Application made 
to the Survivor Lyddall for his Conſent. This Bill was there- 
fore brought againſt the Adminiſtrator, Go. to have the Re- 
fiduum given over to the Plaintiff on this ſuppoſed Forfeiture, 
e Marriage being without Conſent: N. B. The Defendant 
Berry denied by her Anſwer ſhe had any Notice of the De- 
viſe or Proviſo-when ſhe married, and it was not proved ſhe 
had. —2—— — — 2 this was * 
dition or t, viz. Whether it was to 
, before the Legacy of the Reſiduum veſted; or 
only a Condition ſubſequent to "diveſt the Intereſt ? 
For the Plaintiff it was inſiſted, that this was a Condition 
nw and it was compared to the Caſe of Fry and 
1 Ven. 199. and Falkland and Bertie, 2 Vern. 333. 
And it was argued, that - hit and Ly my 


* 


* 


, [ 


Caſes in Chancery, 5 Geo. Il, 


Nature of Guardians; and that the Power given to them 
ſurvived ; and it was the Intention of the Teſtator to continue 


his Care over to his Niece till ſhe ny and ſhe ought 
to have applied to Lyddall the Survivor for his Conſent; 
and cited the Caſe of Rogers and Pain, May 14. 1728, Where 
a Bond had been entred into by the Husband on an intended 
Marriage, in Conſequence of an Agreement with: the Father 
of the Wife, and a Portion of 10007. the Condition of which 
was to pay rooo l to a Daughter of the Marriage within ſo 
many Months after her Marriage, provided it was with the 
_ Conſent of four Perſons, or the major Part of them: In that 
Caſe two of the four Perſons died, and the Daughter mar- 
ried without the Conſent of the Survivors; and a Bill being 
brought againſt the Father 3 for the 1000 J. it was 
diſmiſſed; becauſe the Daughter had not done all ſhe could, 
by asking the Conſent of the Suryivors. And even ſuppoſing 
per- 


this a Condition ſubſequent, it was not impoſſible to 
formed in Subſtance; as in 1 Iaſt. 220. b. A Feoffment on Con- 
dition to infeoff the Feoffor, his Wife and their Heirs, where if 
the Wife dies, a Re- infeoffment ſhall be made to the Feoffor 
and his Heirs. nd | . 
"Solicitor General com This is a Condition ſubſequent ; 
there are no preciſe Words or any Method of placing a Con- 
dition that can (diſtinguiſh it from being precedent or ſubſe- 
quent; but whether it is or not muſt be collected from the 
1 Confent and Intent of the Parties. Here the Reſidue on the 
Death of the Mother muſt veſt in the Defendant imme“ 
_ diately, 'tho” unmarried ; for it cannot go over to the Plaintiff, 
but upon the Defendant's Marriage contrary to the Direc- 
tions in the Will; and if the Reſiduuin did not veſt in the 
Defendant upon the Mother's Death, the Teſtator with Re- 
ſpe& to ſuch Reſidue muſt be ſaid to die Inteſtate. 7 
The Proviſo therefore is a Condition ſubſequent and to 
diveſt an Intereſt; and the Death of one of them two per- 
ſons whoſe joint Conſent was requiſite, makes ſuch joint 
Conſent 'impoſſible ; and ſuch Conſent is not, as was ſaid, 
Intereſt that would ſurvive, but a meer naked Power; a 
there can be no Doubt, but a Condition ſubſequent, becoming 
impoſſible by the Act of God, muſt» be diſpenſed with, an 
the Deviſe over to the Plaintiff is therefore become void. The 
Caſe of Fry and Porter, and Falkland and Beytie;" were f 
Real Eſtates, and this only the Refiduum of a Perſonal E- 
ſtate, which is to be governed by the Rules of the Civil Law. 
Conditions in Reſtraint of Marriage are void by the Civil 
Law ; but this Court has admitted of ſome Reſtrictions with 
reſpect to Marriages under certain Limitations. But in the 


reſpect 
preſent Caſe here is a beneficial Intereſt veſted to be diveſted 
EY „ 4 & « 5 


3 - — — 
on the Non- ance of a ſubſequent Condition, which is 
now become impoſſible, and is therefore ſuch a Reſtraint on 
Marriage as is void both by the Civil and Common Law. 
The Bill of the Rolls was diſmiſſed with Coſts; and per 
King Chancellor, being of the ſame Opinion, affirmed the 
Decree as to the Point in Queſtion, but reverſed it as to Colts. 
Lord Warrington verſus Lee, May 14. 
A 1732. 5 Geo. 15 
O an Appeal from the Rolls this Bill was brought y_( 28.) 
the Plaintiff to have Satisfaction for the Sum of 2000 J. 3 
for which he was only a Simple Contract Creditor; and the tion for 
Queſtion was upon the following Words of a Will, whether 200. Þy * 


his Debts? the Words were theſe, -. i541 

As to all my _ worldly Eſtate which it has pleaſed God 
diſpoſe: of the ſame in the 
is to ſay, Imprimis, I will 
< that all my Debts be diſcharged and paid"; and then de- 
viſes Lands, (5c. to particular Perſons, . The Teſtator died 
leaving a great Real Eſtate, but little or no Perſonal. De- 
cree at the Rolls, that the Real Eſtate. was not liable. It was 
argued pro Oner, that the Words (worldly Eftate) compre- 
hended, as well the Real as the Perſonal Eſtate, and meant 
all the Teſtator had in the World. It was the Teſtator's In- 
tention, that before any Perſon ſhould take any Part of his 
worldly Eſtate, that his Debts ſhould be firſt paid and diſ- 
charged. Indeed if a Man directs by Will generally: that his 
' Debts ſhall: be paid, it is no more than what the Law ſays, 


be liable. But here theſe: Words are not to be confidered as 
of Courſe, but manifeſt a plain Intent to ſubje& the Real 
Eſtate to the Payment of the 'Teſtator's Debts; It is ſaid, 
the Word made uſe of by the Teſtator is (give), which is ap- 
plicable only to Perſonals, and not (deni ſe), which is properly 
relative to Lands. But to prove this makes no Difference 


Words were, (willing) his Debts ſhould be paid; and held the 
Real Eſtate liable; ſo here it is (I will). Beſides, in another 
Part of the Will, when the Teſtator is giving away the Plain- 
tiff's Eſtate and other Perſonals, he makes uſe of the Word 
(Deoviſe), which ſhews he never underſtood any Difference 
between the Words. (0890'S 2 f | 


tor. 


and his Perſonal Eſtate, which is the proper Fund, ſhall only 


they cited 1 Fern. 411. Clowd/ly verſus Pelham; there the 


The 


e Con- 
Credi- 


f 
© 'The following Caſes were cited, 2 Verm. v. Trott 8 
Vern. 228. Allcock verſus Sparhawke ; 
ſos - Beachcroft ; which laſt was 
tho! it was objected, that the 
i viz. Ont of the Remainder 
; I give, &c. ſhewed a precedent Deviſe of it be- 
Caſe of Harris verſus Tngleden, 10 March 
William Ingleden b Will deviſed in theſe 
Words, And as touching Gch worldly Eſtate Which God 
br. led me with, my Debts, being firſt id and ſatisfied, 
« I will and deviſe the ſame in Manner following”. And in 
that Caſe, . a Bill brought by a Simple Contract Creditor, 
(the Perſonal Eſtate not proving ſufficient,) it was decreed; 
.the Freehold and Cop hold were both liable, In the Civil . 
Law, as in the Caſe of Bankruptcy here, there is no Prio- 
rity or Superiority of Debts, and in Conſcience they are all 
the ſame, and that is the Foundation this Court goes uport 
when the Intent is clear. N Wi 2 
_ © Counſel for the Deferidant; The Real Eſtate is not liable 
to the Plaintiff's Demand; and if ſuch general Words as are 
| here, were to be conſtrued to affect Real Eſtates, it would 
. render the Titles of all perſons claiming under Wills very 
£288 Et 1 nous. He ſaid, that after the Clauſe in the Will where- 
| Fs hy the Defendants are directed to be paid, the Will goes on, 
Tem, I give to M. S. an Annuity of 100 /. per Aunum, to be 
paid out of my Manors, Sc. He admitted, the Words 
(corldiy Eftate) were large enough to affect the Real as well 
as Perſonal Eſtate ; but the Queſtion: is here, Whether it was 
the Teſtator's Intent to charge both? and it is plain it was 
not; that general Direction of ordering all his Debts to be 
paid, is no more than what the Law ſays, and therefore Ex- 
| preſſe corum-que tacitè inſunt nibil aper. But here it is 
| | aid Tmprimis, which is inſiſted to be of the ſame Import as 
; in the firſt place, and that therefore imports a Priority to be 
done; and therefore ſay the Counſel for: the Plaintiff, the 
Lands are therefore deviſed upon Condition, that my Debts 
be paid out of them in the firſt place. But the Wo Impri- 
mis has no ſuch Import, it only denotes the Order of ſpeak- 
ing, and ſerves. for no other Purpoſe than to diſtinguiſſi the 
ſublequent Deviſes that they ſhould not coineide. A Perſon 
cannot ſpeak all his Words at once, and this therefore differs 
from all the Caſes cited, where it appears the Teſtator had 
an Eye to bis Real Eſtate. In the Caſe of Bearcroft and 
Bearcroft; there the Words were, (Out of the Remainder of 
amy Eftate, and after my Debts paid, to mn Wife ) fo that 
in that Caſe there is a plain Intent to the Land: So 
che Caſe of Trott verſus Vernon, and Harris verſus Ingleden; 
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Caſes, in Chancery," 5 Geo. II. 
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in both theſe Caſes the Words (ia the \firft - place) plainly. 
hw the Teſtator's Intent; and there is no Caſe in all the. 
Books where ſuch general Words in a Will, with a particular 
Charge on Lands afterwards, as in the pteſent Caſe of an 
Annuity,” have ever been held to make a Real Eſtate anſwer- 
able for Debts; not one of the Caſes cited have any parti- 
cular Charge laid on the Lang 
Are the Debts to be an Ineumbrance to the Annuity. charged 
on the Lands d the Teſtator by mentioning ſuch particular 
Charge therefore ſhews his Intent only was to affect the Lands 
with that, and not with the Debts; beſides, if the Words 
were doubtful; they ought not to be interpreted to the Dif- 
inheriſon of an Heir at Law, which is the preſent; Caſe. 
King Chancellor reverſed the Decree, and held the Lands 
were liable to the Plaintiff's Demand. 201 13 tl! THERE, 


* 
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THIS, was a Bill brought by the Hasband, as Admini- 
1 firator'of his Wife, in order to recover the Sum of il 


Gordon verſus 
I; INI ein 3.900 


6000 J. Portion, due and veſted in his Wife; and the! Qeſtion Adminiſtra- 
aroſe upon the following Truſt of a Term; the Truſt was tor of his 
declared to be, That in caſe there be no Son of the Mar- — wp 
© riage' born in the Lifetime of Henry Rains, or after his Portion veſts 
Deceaſe, or if there be, and all of them die before the Age ed i his 


< of twenty-one, and in either Caſe there ſhall happen to be 
“one or more Daughters born in the Life- time of the ſaid 
& Henry Rains, or after his Deceaſe, who ſhall- attain the 
e Age of ſixteen Years; in that Caſe the Truſtees, after the 
“ Deccaſe of the ſaid Henry Rain, or Elizabeth: his Wife, 
© ſhall by Demiſe, Sale, Oc. or by Receipt of the Rents, Or. 
ce raiſe and levy the Sum of 6000. (which was the preſent 
by _ to be paid at the Age of ſixteen, in caſe either Henry 
or Elizabeth ſhall be then d ed. 8 
There was alſo a Clauſe of Survivorſhip, in caſe of ſoveral 
Daughters, with reſpect to the Portion or Portions of any that 
Revs die in the Manner therein mentioned. The Fact was: 
he Plaintiff's Wife was the only Iſſue of the Marriage, who 
lived till the Age of twenty-two-Years, but happened to die 
before her Father or Mother Hepry! and Elisabeth, and they 
being alſo both ſince dead, this Bill was brought againſt the 
Defendant a Remainder- man for the ſuid Portion. And the 
Queſtion was, whether this Sum of 60 þ was veſted in the 
Daughter, ſo as to intitle the Plaintiff to it as ber Admini- 
ſtrator ? It was argued i Plaintiff, that this Sum of 


> 60000, 


PE WEIR 2 2 r — ö 8 8 . 
— 7 FP: — | 8 . 1 = | d = : b 
7: Caſes iu Chancery, 5 Geo. II. 
hy r — * * 1 ' ; Ls 1 


WY 
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ſhall attain the 


60 f. was a velted Intereſt in the Daughter immediately 
>" her arriving ut the Age of ſixteen, tho not payable in- 
4084 Ul after the Deceaſe of Henry or Elizabeth; otherwiſe 
what can be the Meaning of the Words (A Daughter who 
e of 7 ab the Clauſe of Survivorſhip 


ſhewy it was veſted, 'eHe how could it ſurvive ? 10 
A. T. Gr. Counſel cont”; Upon the Truſts of this Deed the 


Plaintiff is not intitled to tis Sum of Money; the Contingency, 
which was to intitlo his Wife to it, not happening during her 
Life, (which was the Death of Heamy or Elizabeth in the Life- 
time of the Daughter, after ſhe attained the Age of Sixteen.) 
He ſaid, it was now a general Rule not to be departed from, 
that wherever Portions ate to be raiſed out of Lands, there is 
no Difference between Veſting and the Time of Payment; for 
when they ate to be raiſed out of Lands, they never are veſted 
till they are become payable; but in the Caſe of Perſonal 
Legacics it is otherwiſe ; there the aboye Difference is allow 


and upon the Death of the Party intitled; ſuch Intereſt is tranſ- 


miſſable to the Repreſentative; and to prove this DiſtinQion 


| he cited Ponler verſus Poulet, 1 Fern. 204. and 2 Vent. 


a 3 
* 
ty "1 Tx 
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Ld "FD — 

. =&($15100Y 
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LE 9 


of Fallure of Iſſue Male did not happen in the Daug 


366. 8. C. and ſaid, the firſt Time it was ſo ſettled was in a 


Sat of Brown verſus Brown. In the preſent Caſs therefore 


the Danghiter's Portion was never raiſable ; the Conti 


ghter's 


TLife-time, for Henry and Ef2zaberh were both then alive, and 


that it could not be a veſted Intereſt in 
Age of fixteen, which is only Part of the Deſcriptiord ; the 


as long as they lived there was a rh iſſue Male, ſo 


Daughter at her 


whole Sentence muſt be taken together, which is, Such 
© Daughter as ſhall have attained the Age of ſixteen after 
the Deceaſe of the faid Zexry and Elizabeth.” As to the 
Queſtion, if this 6000/7. did not veſt. at the Age of ſixteen, 
what- can be the Meaning of thoſe Words? Why the ſame 
Anſwer may be given as in all other Caſes of this Nature, 


eis. it was to aſcertain that ſhe ſhould not have it before; 


if ſhe had died an Infant of fix or feven Years old, or at any 
Time under the Age of ſixteen, tho her Father and Mother 
had been both dead, it would not have belonged to her in 
fuch Caſe till the Age of fixteen. The Clauſe of Survivorſhip 
does not neceflarily imply that an Intereſt muſt veſt in the 
firſt Taker; as if a deviſed to A. at the Age of 
twenty-one,” and in caſe he dies before that Time, to B. in 
this Caſe it ſhall go to B. tho' it never veſted in 4. 2 Fern. 
GR. io} YET = OO 
| g Chancellor, Raymond C. J. and Fe 

Maſter of the Rolls, were all of he fame Opinion, that the 
Bill ſhould be diſmiſſed, The Attorney General ſaid, IP | 
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, : To 
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Caſes in Chancery, 6 Geo: IL 


_ 


45 


the Caſes cited there were no Contingencies, or elſe, as in 


the Caſe of Butler verſus Duncombe, 2 Vern. 760, the Con- 

tingency had happened. i 8 

Morice againſt The Bank of England, 
3 Mich. Term. 6 Geo. II. | 


PE Plaintiff, as Executrix of her Hugband Hwwphry Mo- ( 39. 


AG 


rice deceaſcd, filed her Bill in this Court, and in April Motion. co 


1732. obtained an Injunction, upon the Defendants praying _ * 


Time to Anſwer, but never ſerved it till the September follow- tion for Ir- 


ing; the Defendants in the mean Time having gota Verdict at *<8vlariry: 


Law, and alſo put in their Anſwer in this Court; it was now 


inſiſted on for the Defendants, that this Injunction ſhould be 


diſcbarged ; becauſe the Plaintiff had acted irregularly, in 
not ſerving the Proceſs before the Anſwer came in, it bein 
an Injunction for want of an Anſwer, and it is to be 4 — 
only as an Injunction from the Service on the Party, and not 
from the Teſte. Formerly it was the Practice, upon coming 
in of an Anſwer, that the Injunction was diſſolved of Courſe, 
unleſs the Plaintift made a ſpecial Motion for its Continuance, 
Compared it to a Writ of Error with too long a Return, 
Which is upon that Account no Superſedeas. 

On the other Side it was argued, that the Plaintiff is 
fealy regular in ſerving his Injunction, which in this © 
could only ſtay Execution, the Action being brought at Law 
before the Bill filed; it is an Injunction upon the Party till 
Anſwer and further Order; here has only been an Anſwer 
put in, but no further Order the Defendant ought therefore, 
as in other Caſes, to move for an Order to diſſolve it aii, 


. and not move to diſcharge it abſolutely. 


King Chancellor: It is an Abuſe of the Proceſs of this 
Court to keep a Writ in a Perſon's Pocket ſo long and make 
no Uſe of it, and afterwards ſerve it on the Party. Diſcharg d 
the Injunction, but gave Leave to the Plaintiff to move for 
an Injunction the next Seal upon the Merits; and in the ſame 
Cauſe it was moved, that the Defendants were guilty of a 


+ Breach of the Injunction by ſuing out a Sci fac upon the 


Judgment Quando Aſſets acciderint; and it was ſaid ſuch a 
Sci Fac is in the Nature of a new Action, the former Suit 
was againſt the Executrix in auter droit, and this Sci Fac 
was in order to obtain Judgment de boni propriis ; but it 
was reſolved that it was not a new Suit, but only a Conti- 
nuance of the former, 
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T, UPFFICIENT 
ſwer to the Original 
Bill; Bill amended, 
and a Sequeſtrati 
for want of further An- 
ſwer; whether the amended 
Bill may be taken pro Cor | 
el as to ſo much as is un- out a Commiſſion. 
anſwered,  - Page 5 | 2: Two Partners Creditors of 
2. Defendant in Contempt for | a Bankrupt, and one 
want of Anſwer, and an in- | them a Debtor to him on 
« ſufficient Anſwer put in, it a ſeparate Account, the 
is % Aer and "the | joint 9 be _ 


—̃ — 22 


ff againſt the ſeparate De- 
— Page 24 


"oi and Bene. See Dower. 1 


A Voluntary Bond the 
* for the Wi 


poſtponed to Debts 
Wa on ſimple” Contrag, 


but Tr? fore Le 
eies. 9 ww 
Bill” 


-Whether an amended Bill af 
ter a Sequeſtration, for want 
. of further Anſwer, may 5 


taten pro bk 
en anf unanſ 
* A TAL 


Bond. ade ge. Feme. 


Duarrosgb Engliſh; |. © 
Lands of the Tenure of TE | 


8 Engliſh e e, . 


3 


©. " creed” Mow brovght into 
Hotch- potch, according to | 
Stat. 22 (5 2 
ſtribution 
Ow” 


Car + 2. for Di- 
1 E- 


of 


18 1 Truſices of a cha 
die in the Life-time of the 
Teſtator, the Charity ſub- 
fiſts in Equity, tho in Law 


it be Wen Legacy 34 


Condition... Seo Conſtot, De | 
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9 1 14 
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1, Condition precedent, the 
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i 7 FTA of "the — Matters 


's Be- 


4 282 abs 


Legacies * 5 
on Lands. Page 23 
2. Condition ſubſe 5 be- 
_— 1 22 to be 
dif Bad > 


9 


Gene. 
with provilo- 


19 a arry with = 
XK Conſent. of and B. and 
in Default limited over to 
another; B. dies, and the 
Legatee marries without 


the Conſent of 4. the Con- 
ſent being joint, and be- 
come impoſſible, the Con- 


dition We 
510] $9 17 


5 Mate not br to 
2 ne may be a good 
deration. | 


10 


— See Anſwer 
A e 3 
Cnntribuion. 


If one who confeſſes a 
ment aliens Part of his Lan 
and the Reſt deſcends, the 
Heir ſhall not have Contri- 
bution Ty the Purchaſer. 
-UA TAALOPIHTUT: 5 3 
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7 1118 cueuna. "=" 
Water a Court of Equity 
will decree, a Specific Per- 
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Gern. 
The 18 of an Obligee i is 
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q bre therein between 
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K * & Creditor that can 
take 


1-18 the Chancery Caſe. 


Wn 
1 pry 


take out a Commiſſion of 
Bankruptey. Page 6 


Debrr. Seo Bankruptcy, Baron | 
dad Feme- bo 


Depoſition. 


Upon an Aﬀfidavit of a Wit- 
neſs, that the Examiner had 


N © Þ ' £5% 


C1 1 


1. A Doviſe' of 100 L pe- 


Aun. for five Years, to cotn- 


mence from © the Deviſce's | 


Marriage, with the Conſent 
of the Executors, and no 

Deviſe over. This not a 
Reſtriction ia Terrorem on- 
_ ly, but a Condition Pre- 
oedent not to be diſpenſed 
e err 


2. Deviſe to the Wife of 


Lands, Ge. to be di 
of amongſt the Teſtator's 


| Children, the Wiſe tas «| 


e 0 
3. Deviſe in Tail, Remainder 


for Life, Remainder in four 


Parts to four perſons f. - 
rately, their Heirs and Af. 
ſigns; and in Caſe any of 


them ſhould die before the 


Eſtate ſhonld-devolye,- the 
fourth Part, which the Per- 
fon dying would have been 
intitled to, if living, to be 
conveyed to his Heirs. One 
of them, before any of the 


— 


——— - 


7. Deviſe of Charity to 


ed a veſted Remainder, the 
Tieir not a Purchaſor, and 
the Money decreed to be 
| raiſed. Pape 7 
4- Deviſe of 5001. out o 


mes | 

Wich the Conſent of, Sc. this 
being a Condition precedent 
" annexed to a Real Eſtate, 
and not frre the Le- 
Een is forſeited. 23 
5. Deviſe of a Term to a 
| Feme and her Iſſue upon a 
8 ſhe dies 
before the Contingency hap- 
pens, her Repreſentative, 
= oy her Iſſue, ſhall have 


n 
6. A Deviſe of Money 


* r 


to de 


ſettled to the Uſe of the 
| Teſtator's Son for Life /ans 
Wafi, Remainder to Truſ- 
tees to preſerve Contingent 
Remainders, Remainder to 


. — — 


{poſed | "the Heirs of the Body of the 


Son, Remainder over, Re- 
mainder to the 'Teſtator's 
right Heirs, with Power for 
the Son to make a Jointure; 
the Words, Heirs E the 
Body, are Words of Pur- 
chaſe, and not of Limita- 
tion, and a ſtrict Settlement 
decteed. | 27 


Truſtees, the Truſtees dio 
in the Life-time' of the 
Teſtator ; tho' it be a lapſed 
Legacy in Law, it is ſub- 


liſting in Equity. 
Contingencies ha by $A Deviſe W ol detrutd 
a Satisfaction but when it 
is of the ſame Nature with 


Will charged his fourth Parr, 
when it ſhould come to his 


Heir, with Payment of a 


47 
; WISE 


the Thing to be performed; 
pot 


| © Sum of Money. This deem- 


cer 
| tain Lands, with Proviſo. 
that the ' Deviſee N 
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laid out in Lands, to de 
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be a compleat Ao of Jet dement aliens 
5 2 otherwiſe to be] Part of his Land, (the Pur- 


ſee marry . wW 

ſent of 4, and 

- deviſed over; if 

Peviſee ma nds, with- | 
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wal by Will, that if 3. 


Wife marry before re the Son | 


\ attain Twenty - one, that the 


ee Wiſe d 4 * 


2 4 


chaſor having no Notice) 


aud the other Part deſcends, 


{ the Heir mall not have Con- 
' tribution againſt the Pur · 


cChaſor. 7 5 hr 3 
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| Tt 2 1 1 3 34 11 +4, 
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the legal Pines is in 
* legs not in the In- 

' fant, and an Execution of 
the Truſt is to be _— 


n if a Declaration be deliver. 
ed, the Party may proceed 
to Judgment, the Injuncion 

| 1.00 ſtaying the Executions 
dut if no Declaration be. de- 
liverech all og at 
Law are ſta ed. Din. 07 


of an 
|| the, Plaintiff had kept it fe. 


Sand 
|  tllafier tho Anbrret came 
in, 5 * K UU 43 
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thee, Jnfants/- payable at 
'Pwenty-one, and if either 
4 e bis 

nen an 3 


en he ee ee 


- of ghd Teſtator-Atr TN a 
2. AL y to be raiſed out 

of Ne B Eſtate, 110 Pay- 
-- able at Twenty pn, Ke. 
Legutee dies utider n Age, 


this Legecy to 56 merge 
for the Benefit of thefeir; 


but if to bo raiſed gut ef a i 


+ Perſonal Eſtate, it mane | 
. to the Legitee's: Rare, 


tative. > ane 
267 7 * dbb . 
nitat ion. «oa 
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i. Limitation over of a Chat- | 
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& P&ſonal void where the 


l e 


ve Ubi 


1 xecutory. 10 0 
void as a en e 
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1. A. Mor of. I. in 
. \ Middleſex duly regiltneds a 
ſecond Mortgage to * 

alſo quly regiſtred ; the 

brſt Mortgages lende @ fur- 


ther um without ps 
the Regiſtring the 


lortgage not a condos | 
otice to gain Paymen | 
prior to. the ſecond Sum lent | . 


—— 


after a e Mortgage to 
another, advances a er 
Sum without Notice, he 
| ſhall be paid his * 

Money in the firſt pla 1 
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VNuice. Se dime. 
ane 
A 
1. A Term of Years limited 3 in 
"Remainder after the Death 
of the Father nd Mother 
without Ifft le, in Truſt 
|» FoyhMiſing Dau rs Por- 
ties, payable 
one, or Marriage, with In- 
tereſt for their Maintenance 
from the Death of the Fa- 
8 Mother, which 
| 28s {happens until 
the Pontions — pay- 
Ahe. 15 The Mother dies, 
leaving Iſſue Male; after 
the Iflue Male die, the Term 
ſhall be fold in the Life- 
time koh the: Father for raj- 
ſing che Dau — 
with Intereſt from the Death 
ob the Iſſue Male, not from 
| ths of the Mother. 2 


2. Siren 
or Mortgage 


Portions, by Sale 
2:0T 
lime 


no 4 
1 

* Pqttions to be raiſed. out 
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| Caſes in ibe King's Bench; &. 


Lloyd verſur Jones, Hill. 5 Geo. II. 
eee 
„ CTION for Words in C. . Declaration ſets forth 


: 


o 


4” Common Pleas according to the late Act of Parlia- 

ment, and that being well qualified for a Solicitor 
in Chancery, he endeavoured to got himſclf admitted, but 
that the Defendant having ſpoken falſe, ſcandalous and mali- 
cious Words of him, eig. that he could. prove him. guilty of Per- 
jury and Forgery, and he deſerved to be tranſported x he was 
by reaſon of this Aſperſion refuſed to be admitted, c. for 
which he brought his Action, and Verdict pro Oger; upon 
which a Writ of Error is rn 
Mr. S. Counſel argued for Plaintiff in Error, that where. a 
* Perſon is charged with ſeveral Facts in a Declaration, and iatire 
Damage] are given upon the whole, iF it appears upon the Re- 
cord — * of the Facts are not actionable, the Judgment 
is erroneous; in this Caſe there are Words in the Declaration 
that are not actionable, oi. Tow deſerve to be tranſported: 
To ſay a Man deſerves to be tranſported is not actionable. 
Tele. 10 & 34. Thou art à perjured Knave, and that will 
be prov by a Stake that ſtands between the Ground of J. S. 
and 7. D. 


C963 
that the Plaintiff was ſworn an Attorney, in * 


and adjudged not actionable, for tho the firſt Words 


are actionable, yet they are ſo qualified by the ſubſequent 
Words, that an Action will not W.. Poph. 210 * 
Mr. D. Counſel com: In this Caſe there are ſpecial Damages - 
laid in the Declaration, ſo that provided the Words were not 
actionable in themſelves, yer an Aion will lie for the ſpecial 
Damages ; but admitting ſpecial Damages had not been al- 
ledged, yet the Words are actionable in themſelves. Perhaps 
where the Words are general, without any Charge, as you de- 
' ſerve to be hanged, tranſported, Oc. an Action will not lie; 
but it is otherwiſe when there is g pofitive Charge. $ 
Per Onur: Judgment mſi be affirmed; the Words are not 
only actionable in themſelves, but here are ſpecial Damages 
alledged, and we will not take it, that Satisfaction is made 
for the ſpecial Damage, ; | | 
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King wegſur Bownelly, 5 Geo. II. B. R. 
» = oy OY = 11110 4 * N ©, 1 1 th de; 


n 11228 was moved for againſt the Defendant for ſend- 
formation Ling the-Profecutor a Letter wherein were theſe. Words, 
moves 1P0". ei. Nen Bre 1 Seonnarel, and defrauded the King of his 
Matter, Duty, Twill prick you to the Heu, and call you to an Ac- 
count. 'The original Motion was made upon the Foot of a 
Challenge, but the Court inclining to think the Words did 
nat import a Challenge; Information was moved for upon the 
Libellous Matter, viz. du are a Sroundrel, Cr. / 2? 
Car: The Words do not import a Challenge; but to call 
a Man a Scqundrel, and to reflect upon him in the Execu- 
2 * of bis Office, is Matter of a libellous Nature, and de- 
ſerves to be puniſhed by Information, In Barnardiſtons Cee, 
Trin. 5 Geo. 2. Information was granted for ſending a Let- 
ter to H. wherein were theſe Words, u are a faſcally Fel- 
low and a Tom 75 bad better have held your Tongue ; 
but. B. was Lord of 'x Manor, and this Letter was wrote to 


1 


5 —_— FTY 17 N 
14 4 ST #3 5 1 d " N 


(3.0 32 4 ooagunnd Gor 2957 n 
Sham Ples. Ac TION, &c. Defendant pleaded a ſham Pleo, to 
4 — f t 
will abi 
. fendant nid plead ſuch a Plea as he mould abide by; this was 
i inſiſted upon, that the Plaintiff could not make 
ſuck a Motion which was contra to his own Rule, which 
ave the Defendant four Days Time to d Join in Demurrer ; 
there never Wag ſuch a Motion made before. .,77 
Cu: There das be no Inconveniente.in the Motion ; on the 
other Hand, it looks like Trick ef the Defendant's to get 
over the Terms if the Demurrer ſtands, the Defendant will 
þ the Benefit by it; tf over ruled, it 1s reaſonable the De- 
fendant ſhould: plead. ſuch a Plea af he will ſtand by, and 
then Trial may be had within Term. And per Cur: 
Defendant ſhall either ſtand by bis Demurrer, or plead ſuch 
a Plea as he will abide by. | 
Ns, Wea | £3 Catherold © 
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Pi. an Adieu of kla eden ws the bende <> — ©,» 
le Coſts 


& al, Commiſſioners of the Turnpike, Plaintiff-was\non+ 
ſuited, and now the Defendants came Land — weble * prayed. 


according to 12 (eo. 1." 
* the Defen- 


Mr. E. Counſel : This Motion is vow impro 
dants ſhould have prayed it at the Trial; in ſome Caſes the 
AR direfty there mpſt be the Zudges:Cerrificate, but there is 
no ſuch Proviſion in this At. To Front this Motion would 
be to determine this Mater pou Afidavits without giving 
the Plaintiff an Opportunity to controvert the Fu,. The 
Court held, from the Nature of the Thing; that the Oefen. 
daats * have pray 22 —_ at oe 7 Fial; but alf 
made a to ſheep e. Vide the Caſe o Decemiſh ver-. 
ſus Burton, _ Hi al. 7 or 2. E Cifts . 7 ꝓ— * 
tlos ; Pn Cur. | | 


Minor N 2 8 Wien, Mil F Geo. 0. 


„ K. 
"NE | 


Wut EN Enquiry way made _— 1 Sunday 2, and. ( IX ) 
was executed upon the Monda otvi and this was 
aligned for Error, and the 3 e, So. determined 
Tria. 3 Geo. 2. Peach verius Paſcall, Vide 2 Salk. 626, Har- 
vey verſus Broad; ibid. Daves verſus Falter. A Writ of En- 
quiry wy returnable Tres Trin. which, was Sunday, and the 
Writ was executed on the 14th which was Monday; and 


"ie Error . Ct nn was * * el. 


At 1 Siatings in C. B. at Guild- hall 
coram Robert Eyre Milite, later 
Beck and Timbrell, 5 Geo. II.. 


\.CTION for Goods ſold * delivered, Cc. _ Defen- (6. 


dant, in Diſcharge. of the Debt, offered to. give in Exi- Adlon for 
and deliver d; Defendant offered a Bond for Performance * Covenants in Evidence, 


dence 
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* ? 
* * * 
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fas” J \ . . — 8 LY 
* L g * 8 
7 In B. N &c. 5 Geo II. 
8 , [ 
* * 


— JT. * — 


dence a Bond for Performance of Covenants, and relied upon 


e 2 Geo. 2. g. 22. Fed per E. C. J. This Statute does not 
a From Debts + — 'Notare, vin, to Bonds for Perfor- 


manee of Covenants upon Condition, &c. but only to mutual 


- Promiſes 
Money abſolmely; for the di does not inte 


* 2 
ſet aſide a 


. Writ of En» 


quiry. 


dhe Intereſt e 


mple Contraft, or to Debts ＋ 7. "Bond for 
that the Pe- 

nalty-Jball be given in Evidence, but the vm i only; with 
2 is legally due upon ſuch Bonds. Vide Stat. 


ris, ſaid there, Penalty was the Debt in Law/ 


perry &-al. verſus Trefuſis, Term. 
i fach 5 Geo.ll BR. 


R. E. Counſel: moved to ſet aſide a Writ of | Enquiry. 
Action in B. R. upon a ſtated Acegunt, and Judgment 
pro Ouer'. On the 8th of February the Plaintiff gave No- 
tice. to have a Writ of Enquiry: executed on the 17th before 


44 
On 


the Sheriff, between the Hours of eleven and twelve, but before 


that Time applied to B. R. to have the Writ executed be- 


fore the Lord Chief Iuſtice at the Sittings after Term; and 


oltaintd"a-Rule to ſhew Canſe the next Day; the Day follow- 
ing at two a Clock the Plaintiff ſerved Defendant with the 


Rule, but the Defendant, not 1 ſufficient Time to ſhew 
e 


Canſe, ſuffered the Rule to be m abſolute, without ma- 


Lin any Defence. The Sittings began 15th of February, 


and were adjourned to the 224, when the Writ (Defendant 


not appearing) was executed before the Lord Chief Juſtice ex 
parte. Mr. F Counſel inſiſted upon two Things, ½, That 
the Rule to have the Writ executed before his Lordſhip was 


gained by Surpriſe, Defendant not having ſufficient Time to 
make his Defence and ſhew Cauſe, Rule being ferved upon 
him only at 2 a Clock on the ſame Day it was made abſolate. 


8 dat That altho' the firſt Notice, to have the Writ executed 
be 


re. the Sheriff, was regular, yet the making Application 


to the Court to have it executed before his Lordſhip, was a 


Ilaicer 'of the Notice, and that freſb. Notice ought to have 


bern gieen; for in all Caſes upon Executions, upon Writs of 


7 QUE 


Enquiry, eight Day Notice is 'neceſſary,. and this Notice 
muſt be excluſtve of one of the Days, and incluſice of the 
other ; whereas in the preſent Caſe, from the Time of ſer- 


- ving the Rule, 'both rhe Days are inclifiee, and ſo the No- 


tice irregular. 
$- | To 


* 


: 
> 
* 4 


2 2 0 * a 3 
Gaſes itt B. R. &c. 5 Geo. II. * 61 


To this it was anſwered and reſolved per Cur: That the 
firſt Notice of executing the Mrit of Enquiry before the She. 
ff being regular, the Application td the Court was d Waiver 
he Notice ; nor was it peceſſary to give freſh Notice, or 
appoint any fat» Hur for the executing it; the Court 
in theſe Caſes take their own Time, and execute it when 
they think proper within the Sittings. This can be no Sar- 
prize upon the Defendant, be having had wy en Notice of 
executing the Mrit before the Sheriff; and he likewiſe had No- 
tice before the Motion, that the Court would he moved to have 
it executed before his Lordſhip; To that altho' the Rule was 
only ſerved upon the Defendant at two a Clock, being the 
Day the Rule was made abſolute, yer if could be no Surprize, 
becauſe he had Time before the Service of the Rule, and f= 
ficient Notice to prepare himſelf to ſheen Cauſe. craic 


Anonymus, Term. Paſch..5 Geo. II. 
9 1732. B. R. 8 b 
ER Cur: The Court made a general Rule, ois. That C8.) 
| where any Perſon moves for an Information, and has à General 
Rule niſi, i, upon ſhewing Cauſe, that Rui is diſcharged, Court, 
the Party who made the Motion all pay Cofts Note ; 
This Rule was never flriftly followed, but always held dif 
cretionary. | | Aab | 


Lampen and 8 Paſch. 5 Geo. II. 


ACNE for Mord; Judgment by Default; Fri 9.0 
Enquiry executed; 10s. D given, and 131. Cofts Adlon for 
de incremento; whereas by 21 Jag. 1. C 16 there ſball be no more ork; 
Coſts than Damages, chen the Damages are. under 40s. by wo 
Plaintiff moved that the Judgment might be reverſed for this 
Error. The Defendant prayed it might be reverſed in Part 
only; viz. as to Coſts, but that it might ſtand as to the Da- 


el. | 
the per Cur: The Judgment is intire, and muſt be re- 
verſed in toto. 5 | 
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Knock ver. Wilkins, Paſch. 5 Geo. II. 


1 . C10.) ACTIN of Aſſault and Battery; Plaintiff gave Notice 
x | Aſſault and N of Trial but did not proceed; Coſts were taxed by the 

| | Battery. Naſter, and beforo Payment the Plaintiff 9 a freſb 
Alion. Mr. H. Counſel moved that all Proceedings might 

22 till the Plaint i had paid the Cofts of the 7 

Attion. . | | | e 

Cut: Zou may have an Attachment for the Contempt, hut 

we never flop Proceedings in theſe Caſes, except in Ejettment. 


Whithall verſus Sir Geo. Saunders & 
"af, Paſch. 5 Geo. II. B. K 


_ 4@ 11. ) FN a Trial at Bar in B. R. upon an Iſſue directed out of 
| 2 4 Chancery, to find who was Heir to Sir Thomas Coleby de- 
nied, be-, --ccaſed ; 4. B. being ſworn, it was objected there, ſhe could 
— not be an Evidence in this Cauſe, becauſe her Husband had 
might re- already received a Bond of 30 l. and was t be paid 20 l. 
ceive Advan· oe, of the Determination of that Canſe went in Facour of 
tate thereby. he Party who had ſummoned him to give in Evidence. The 
Court doubted, whether this was a ſufficient Objection to de- 
ſtroy her Teſtimony; and the Cam Scar” being at that Time 

ſitting, 36: Juſtice L. being the puiſne Judge, went up into 
the Exchequer Court to ask the Opinions of the Barons in 
this Point of Evidence; who were all unanimous of Opinion, 
that ſhe could not be examined as a Mitneſt; and accordingly 


me Was put by, and her Evidence rejected. 


fe, Petty verſus Hurry, Paſch. 5 Geo. II. 


(12.) Sci Fu being brought to revive a Writ of Error upon 
— a Judgment in the Mar ſbalſen Court; Mr. P. Counſel, 
rit, de- moved to quaſh the Writ, becauſe it was not made returnable 
cauſe a Day certain, and cited the Caſe of Eden verſus Villi, 
at u certata Paſch. 12 Geo. 1. Sei Fac' to revive a Writ of Error upon a 
Day. Judgment in C. B. and the Sci Fac was quaſhed upon Mo- 
tion ; becauſe not returnable ar a Day certain. a 

4 | To 


— — K | 8 — eee 
Caſes in B̃. R. &c. 5 Geo, II. 


To this it was anſwered by Mr. M. Counſel, that when 
the Proceedings aro by Proceſs upon Bill of Midalaſer, the 
Writ is always made returnable upon a Day certain, and 
therefore the ci Fuc muſt purſue the original Proceſs ; and 
this was the Reaſon, that in the Caſe of Eden verſus Wills 
the Sci” Fac' was quaſbed; but the Practice of Proceedings 
in the Marſhalſea and other inferior Courts is otherwiſe ; the 
Writ there is always returnable generally as the next Court ; 

and the Scire Facias in this Caſe purſues the original Pro- 
ceſs, which ts ſufficient. And the Court for this Reaſon held 
the dci Pac well enough. © © i 


The King werſus Walbourne, Paſch. 
eee 55 


R. A. Counſel, moved for an Information for not re- ( 13. ) 
| pairing the Highway; an Indictment had been brought, * for 
but the Grand Jury refuſed to find it; and an Affidavit being — — 
made of this Matter, and that the Way was founderous and repairing the 


out of Repair, The Court made a Rule to ſbet Cauſe. Highway, 


Billingſley verſur Trapps, Paſch. 
| 5 Geo. II. B. R. 


| JP ON a ſpecial Capias the Defendant craved 
' the Original, which was tefted in the Vacation, w 15 
the ſpecial Capias bore Teſte the Term eceding ; the Ori- 33 
ginal is the firſt Proceſs that ought to iſſue out, and is what dant craved 


warrants the Proceedings upon the . 2 ; ſo that it is repug- Je of tho 
e 


nant that the Capias ſhould bear Tefte precedent to the Origi- 
nal, and for this Reaſon Mr. S. Counſel moved, that the Plain- 
tiff might give Oyer of ſuch an Original as conld warrant 
the Proceedings upon the Capias, and that the Defendant 
might have ſour Days Time to pletd. | 
Mr. F. Counſel anſwered, that the Capias was only to bring 
the Party into Court, and that after Appearance it was of xo 
further Uſe, but was out of the Queſtion ; that from the 
Neceſſity of the Thing, the Capiat muſt in this Cafe be 
teſted before the Original. In Original, tho' it be taken out 
in the Vacation, yet bears teſte from that Time only; but it 
is. otherwiſe in a Capias, which only can Joe out in Term- 
time; and therefore, from the Neceſſity of the Thing, muſt 
dear Tefte, (when it is taken out in the Vacation,) as i * _ 
ue 


ud vp - o - 
* 2 , g 
3 * 
3 
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and r i 


iſſued the Term preceding; and cited the Caſe of Adrews 
ley, Trin. 3 Geo. 2. B. R. which was this: The 


Cauſe of Action aroſe in Vacation, the Plaintiff took out a 


ſpecial Capias, which -was teſted the preceding Term; and 


upon Motion to quaſh this Writ, the Court adjudged the Writ 


to be cell Enough; otherwiſe the Plaintiff muſt have ſtayed till 


C 15. ) 
Motion for 
full Cofts, 


and allowed 


on ſpecial 
Damages 
laid. in the 


Declaration. 


the Term following, which would be inconvenient, for the 
Defendant might in the Interim mode off. - | 

The Court refuſed: to do any Thing in the preſent Caſe ; 
and ſaid, if the Plaintiff was i rregular, the Defendant might 
095 ehat Advantage of it he thought proper. Vide poſt. 
Caſe 16. 


9 


1 


4  - 


5 Geo, Il. 


N an Action for Mord, the Plaintiff laid ſpecial Damages 
in the Declaration, vig. Loſs of Marriage; Ferditt for 

Plaintiff, and 20 5. Damages. | 

Mr. G. Counſel moved that the Plaintiff might have her full 
Cofts; for it is not the Mordi, but the ſpecial Damages, which 
is the Cauſe of Action in this Caſe; and ſo it is held 1 Salk. 
206. Brotos ver: Gibbons, Cro. Cars 140. Law ver. Harwood. 

D. Counſel com. He admitted, that if the Judgment was 
Right, the Plaintiff muſt have full Cut,; but he moved in 
Arreſt of Judgment, that it is not any where alledged, that 


Roberts verſus Holywell Paſch. 
| R. 


*. 


the Plaintiff was capable of contracting Marriage at the Timo 
of making the Promiſe; and it appears by the Record, ſhe 


be that at the Time of the Promi 


was a Widow at the Time of bringing the Action; ſo it may 
5 ſhe was under Coverture, 


- 2d Objection, That there is zo Colloquium of Marriage ſer 
Forth; and a Communication of Marriage cannot be intended, 


and therefore ſhe does not appear to have any Cauſe of Action. 


Cro. Car. 322. Brian verſus Cookman, 1 Rol. Rep. 79. Sell 


verſus: Fuiree. 2 Bulſt. 276. , 5, 

Cur: "There is a Colloquium of Marriage ſufficiently ſet 
out in the Declaration ;- it is not neceſſary for the Plaintiff 
to alledge ſhe was capable of Marriage ; if it was otherwiſe, 
the Defendam might have proved it, and that would have 
been a proper Defence at the Trial; it is ſaid, per quod Ma- 
ritagium amiſit, which could not be, had ſhe not bcen capable 
of Marriage; and the Plaintiff had full Cofts allowed. 


"= | | Billingſley _ 


* 


—— 


- 


. a 1 * 
| "P% 
Caſes in 


* 


Cx \ 


- Billingſley veſut Trapps, 5 Ged. II. 
4 * B. 5 Vide ante. ! oi” F aonicg 


P an Action upon the Caſe Defendant , quod petit ( 16. ) 
auditum Breve de Capias, and then alledges, that the Cu- Plea. 

pias bore Teſte precedent to tbe Original, and before the Cauſe —_ 2 
of Action accrued. Mr. E Counſel moved to ſet aſide this Plea, for Want of 
becauſe there was wo Affidavit to verify.it; there is nothing of * 
this appears upon Record, it is Matter of Fact only, and cored by the 
there ought to. have been an Ad ft. Court, with 
Per Cur: The Plea muſt be ſet aſide. with Cofts,, Cos 

| Fan I bon ed oft - RT ITS 


* 
= - * 
„ 


Smich, 5 Geo. II. 


B. R. &c. 5 Geo. II. 
„ N. 


Throgmorton-verſus 
od 


Jeament., The Leſſor of the Plaintiff being an Infant, ( 17. ) 
Ele Counſel moved that he ſhould: be 8 Rule Lament. 
of Court to appoint a Leſſee who might be reſponſible for the 
ON, if the Plaintiff was nonfuited, or a Verdict found for the 
Defendant. The Leſſor is an Infant, and cannot bind himſelf 
in common Rule; it is reaſonable therefore he ſhould nominate 
ſuch a Leſſee as can. In the Caſe of Noke and Windham, Paſch. 


12 (eo. 1. the Defendant moved for à Trial at Bar, and the 
Leſſor of che Plaintiff, being an Infant, ſhould appoint ſuch 
a Leſſee as might be liable; and the my lege; Rule ac- 
cordingly. Is an Action Oui tam the Court will ſtay Pro- 
ceedings till it appears who is the Proſecutor ; and. cited a 
Caſe, wherein he moved to have Procecdings ſtayed till it 
was known who was the Proſecutor; and it being alledged 
that the Proſecutor was in Ruſſia, the Court made 4 Rule, 
that all Proceedi "es ſhould be 'flayed till the Proſecutor re- 
turned, unleſs he ſhould find a ſubſtantial Perſon to give Se- 
curity for Payment of Coſts, if the Defendant had a Verdict. 
A. Counſel cam: In Ejeament an Infant. may make 
Leaſe. 2 Leon. 217. 3 Keb. 337. And if Judgment goes 
againſt tho Plaintiff, a common Rule, which is always given _ 
in theſe" Caſes, will bind him. 1 Sp 
L. Juſt. in the Caſe. of Nate and Miadbam the Court 
held, that the Infant ſhould nominate a Leſſee who ſhould | 
be reſponſible; and by Conſent of both Parties ths Father of 
the Leſſee was appointed, * in the principal Caſe the 


T5 


* (8,) "NMR Counſtl moved a Cadſe n Attachment 
: Heber, wh -ſboxld not gy agatnft the Defer:dant for not obeying an 


-_ "Uſe in TY N N 5. Geo: 1 


Court now made the ſame Rule, 0iz. That the Tafant ould 
ge a 1 who might be reſponſible. 


v of ing Cauſe Infant to 
mile 2 the Fans who ee d acc nply into tho 
common Rule to pay Coſts, GC. 


onen ver. Waller, Paſch. FL Geo. * 
l rv 1 Vide P. $867" » 
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5 8 T » 


why an * Award which, had been g Rule of Conrt. And his Objection 
v=o pu was, that there was u Afdacit made to verify. o Breach of 
20.  - the Award; in the Caſe of the King and Whiting, the Court 
; would not ſuffer the 4firmation of a Quaker to be read in 
Quart, in order to ground-/an; Aitachment upon ir. To this it 
was anſwered," there 2 Foundation of the Caſe was Crimi- 
nal, and Quakers are precluded by the Act to give Evidence 
in Criminal Caſes. In the Caſe of one Caſper, an Attach- 

ment was grounded upon the 4firmation of a Quaker; vi 
| * 8 V. z. c, 34. Any Quaker, who ſhall be required on 40 
lawful Occaſion to take an Oath, ſhall, inſtead: of the uſual 
Fe. be permitted to mak his ſolemn Affirmation. 
The: Co alas. ſeemed * W 70 + tos 15 W "_ 


eas enlar | 4 argto 2/51 hu” 


" Mkrnted 9005 5 EN « Geo: 1. 1 
r R. Vide 8 Oaſe 2. 


n 1 


C 19.) Gar CIRE Baia to revioe a ment ; ; Pekndant pleaded, 
Sire facias 10 that the Plaintiff had 4 executed a C Fa. This 


Judgment, bay a ſham Plea to revent 5 e hi the Plaintiff moved 
ane er of the Ca Sa“, and e a . in Danke 43 3. 


new WE BY, oy 


* Fit. 1 


Davies worſur (ke. 5 Geo. Fig B. R. 


( 20. * fm in Eje@ment; Defendant e RC 

8 ſel moved, that he might enter into farther Recopnizance; 

— An Adadit — made of the V1 alue of the Efinte, and hke- 

3 wiſe that he mi en, ! * ä being poor 
and — Th 4 80 

24 C | Mr. 


Cuſet in B. R. &c. J Sed 1 
Mx. P. Counſel : Defendant: muſt enter into further Recog- | 
nirance but the Words of the Act are expreſs, thus be Mit 
ſhall be allowed upon his own Security; vide 16 & 15 Car. 
** tho Words are, In Writs of Eevor to be 
e in Ejettment, no Execution ſhall he therr- 
by flayed. ſ the Ploinnff in Error be bount,”&c. and ſu 
— was adjudged Mich. 2 Geo. 1. Barlace'verſus Baker. And of 
this Opinion was the Court. But M PY. Counſel defired Time 
to anſwer the Ada, as to ne * . Ac and 


a 82 was made e 


rn * 


— 


Moore "verſus Iles, 5 81 IL. 8. K. a1 


A plated of Debt upon 537 15 AD Ur an Heir, — 4 (21. 


3 Infancy in Bar, and that the Parol might Deb: 8 


n bunte dale x oft 15, Did, been it al f . who 
not oerified by Affidavit. But Court denied the Motion, lane, in Bar, 


and * an — was not W 


1 „ N 55 


Mainard * Chang. 8 Ges 
© Vide ante Caſe 1 9. 


ULE to He Cauſe why the Plaintiff Loud not have ( 22. ) 
Re: Oyer of a Ca' Sa, which was Tee in Bar to a Sci' Rlero! = 


| Fac! Gr The Court ud diſchargedithis\ Rule; and faid; the Flieg 
Plaintiff might plead: Nu, 99 — Record; the Caſe of Theobald ſhould not 


_ verſus Long, in "Carthew's Rep. 453. was in Abatement only ; i 
when Defendant pleads in Bar a Judgment of this Court, he 
muſt give the Plaintiff a Note of the Roll, and of the Term, 7 
Oc: but this s ede bie apo 6 Capias 8d Stain | - 


Millet verſur Finder & al, Paſch. 
5 Geo. II. B. R. 


CT Fac apainlt Bail; and upon the Day that the Proceſ ( 23. 
was returnable, but after the Court was 77 they offered Sire fre 


to ſurrender the Principal; but Plaintiff refuſed to receive 
him, and proceeded upon the Sci Fac. Mr. D. Counſel obtained 


a Rule, to ſhew Cauſe why the Sci Fuc ſhould not be ſet 
aſide upon Surrender of the Principal. _ 


* 


N 


— r „ 4 VE 


R &c. 5 Geo- II. 


Mr. & Counſel inſiſted, that regularly the Principal onghr to 
i ſurrendered the Return of vo the Ca' Sa', but through the 
Tndulgence of the Chart, the Bail had Time given them to 
' bring him in af any. Time before the Return of the Seire Fa- 

cias, and had ſo far indulged them, that if he eas brought in 
the Return day ſedente Cur, the Court would receive 
him; but if the Principal died before that Day, it was at 
the Peril of the Bail, and they are in that Ca ' chargeable. 
It was objected, that the Plaintiff bad not given the Bail 
four Days Notice; but it was anſwered, that / the Sei Fac' 
lie in the Office four Days before the Return, it is ſufficient 
4 hey 2 on the . — Day, and lo it bath been deter- 


u emn ment. 
„ mt hon. BY Rule w 12 per Cur; for the OY 
wut be ſurrendered Wie the Court is ap. 


6 | Forreſt» ver. en Paſch 5 Geo II. 


oC 24 24. ) ASTON Oni tam, Cc. Mr. W Counſel W * Colts 


- for an Irregular Countermand in a popular Action, and 
—— inſiſted, i hut two Days was not ſufficient in this Caſe, it bei 


Counter- diftinguiſhed from the common Caſe by the Statute. Vide 18 El. 
ö Shew Cauſe. Note; The Rule was made _ without 


N Cauſe. 


Lord N RE us JOKES bach 
> Maes] 5 Geo. II. B. R. | 


enn 
142 "PF Jectment, 1 Condition of Rechen for Non-payment. 
of Rent. Judgment being now moved for againſt the 
caſual Ejeftor, it was objefted, that the late Att of Parlia- 
ment requires avits to be made that Rent was in Ar- 
rear. His Lordſhip inſiſted, (bei ing a Peer,) an Aſidacit upon 
| Honour ought to . n but afterwards ſubmitted to make 
Aida vit up it upon Oath, ſaloo * Privilegio. - Lord Conningeiby's 
refute. Caſe was remembered, where Affidavit upon Honour was refu- 
7 Y the Court in Lord Chief n Prat / Time. 


* 


— 
— ac a $. aq. tA. 


 _Cafſer in B. RN &c. 5 Geol 69 


— — * 
- 


Term. Trin. 5 Geo. II. 1732: B. R. 
The King verſus Lowheld. _ 
// 


A Rule was made for the Defendant to pay Cofts for not ( 26. ) 
1 7 on to Trial upon an Indifiment, &c. Upon ſhew- Rl 2 Pay 
& e the Caſe appeared to be this: The Defendunt, going on to 
upors Application to the Court, obtained a Rule for a ſpecial Trial po 
| 7705 and brought down the Record in order to procced 10 men, S, 
rial, but eleven of the ſpecial Fury only appeared; the De- 
. fendant had likewiſe obtained a Warrant from the Attorney 
General for a Tales, provided there ſhould be defectus Jura- 
torum, which he produced in Court, but did not pray 4 
Tales; and it was under theſe Circumſtances that the Coffs 
were mooed for againſt bim. F | 
Mr. E. Counſel: There appears no Foundation for the Mo- 
tion, the Defendant hath done 1 Thing that was Incum- 
bent for him to do; be hath brought down the Record, and 
produced in Court the Warrant for a Tales; if the Proſecutor 
was willing to go to Trial, why did not he move for a Tales ? 
The Court never grant a Tales ex officio, notwithſtanding 
there is a Warrant, if there was a Neceſſity for a Trial, it is 
as incumbent: upon the Forde equally with the Defen- 
dant to pray a Tales; the Warrant was produced, and he 
might have had the Benefit of it ; but the Truth is, both Par- 
ties refuſed. 7 | 
The Court ſaid it was the Plaintiff's own Fault be did not 
proceed to Trial, and ſo diſcharged the Rule, 


Doyley verſus Daniel Trin. 5 Geo. IL 
n R. | 


n in Aſumpfit for Buſineſs done as an Attorney; ( 21. ) 
and the Venue laid in Norfolk. A Rule was made to Aion in 4/- 
change tho Venue to Eſſex. &. Counſel moved to diſcharge f New 
this Rule, and to change the Venus to Middleſex of London, folk, Rule to 
upan Affidavit that this was for Buſineſs done as Agent to an rn pay 
Attorney, and that moſt of this Buſineſs was performed in ker, &e. 
London or Middleſex; and undertook to give material Evi 
dence in which ever of theſe Places the Venus ſhould be 


chan 


T Cur': 


| 


" Cur*: The proper Motion will be for the Plaintiff to amend 
Bi, Declaration upon Payment of Cofti, and then he may lay 
ir Venue as h pleaſt And d Rule was made accordingly. 


Bird wer. Smith, Trin. 5 Geo. II. B. R. 
r MA I IA O4t4 «ed r 3 | en} oy 1 R 
& CT 10 N was we, 1 by an Adminiſtrator, who ofter- 

wards diſcomtinued his Aion without Payment of Coſts, 

Leave of the Court ; the Adminiſtrator afterwards brought a 

reſh Aion, which was grounded upon the ſame Cauſe of Aion. 

. afterwards And now Mr. & Counſel moved to ſtay Proceedings in the ſecon 

ef Aion Afton, till the Adminiſtrator had paid the GP of the firſt 

. Ik the Court will put no Reſtraint upon Executors and Ad- 

 miniſtrators in Affairs of this Nature, it gives them a great 
Latitude of being vexatious; they may diſcontinue Aci 

upon Action, and yet the Party is without Remedy or Redreſs. 

But the Court refuſed the Motion, and ſaid they would; put no 

Terms upon Executors or Adminiſtrators ; if they are nonſuit- 

ed, or a Verditt goes againſs them, they pay no t. 


Cowell ver. Waller, Trin. 5 Geo. II. 
in 


( 29. ) Counſel moved to ſhew Cauſe why an Attachment ſhould 
Award, . ant go againſt the Defendant for not performing an 
Motion ® ward which had been made a Rule of Court. The Parties 
why an At- entered into Bonds of Arbitration to ſubmit all Controverſies 
rachment to Arbitrators, who had Time given them till the 17th of 
80 againſt Jannary to make an Award, and if they could not agree to 
the Defen- determine. Matters by that Time, then a Power to chuſe an 
wi bag Umpire, who was to make his Uyzpirage on or before the 21 
un Award Febr, On the 14 Jan. which was before, the Determination 
of the Power of Arbitration by Proceſs of Time, they choſe an 
Umpire, who likewiſe made his Umpirage before the 17 Jau. 

which was the Time limited for the Arbitrators to make the 

Award in. The chief Objection to the Award it ſelf was, 

that altho' the Arbitrators might chuſe an Umpire before 17h 

of Fanuary, yet that Umpire could not make an Umpirage 

re that Time; becauſe the Chuſing the Umpire did not 

abſolutely determine their Authority, but they had fill a 

_ Power in them to make an Award ; fo that here are two 

' concurring Juriſdictions exiſting at the ſame Time, which is 

abſurd ; and it was adjudged in 1 Levinz 302. Donovan 1 5 

1 | | us 


C 28. 
| ion by 
_ Adminiftra- 
tor di ſeonti- 
nued, who 
a 


8 
1 
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fus Maſcall, and in Rem. 206. that the irage is in this 
Caſe void; for tho the Arbitrators may chuſe an Umpire at 
any Time during the Continuance of their Power, yet the 
Umpiro cannot act till the Arbitrator's Time is expired; he 
likewiſe cited the Caſs of Reynolds cerſar Gray, 1 Salk. 70 
where it is held by Halt C. J. that if the Arbitrators chuſe an 
Umpire before the Time allowed for their Award be expired, 
it is 5p/o fatis void, tho they abſolutely reſolve to make no 
Award themſelves. ©. 1 131-24 ; tits 
Counſel on the ſame Side objected, . that an Attachment 
ought not to go; becauſe it does not appear by Affidavit mhen 
the Umpirape was execmted; it is only alledged he made an 
Umpirage an ſuch a Day, and that the ſame was. 
fealed and delivered, but it does not appear when ;' fo that i 
it that it might be executed after the Tine limited 
by the Submiſſion, and antedated to bring it within the Time, 
and make the Award good; — dre in the LIU 
Attachment it is neceflary to verify by Affidavit, that the 
ward was made. within the Time, =y executed: hkewiſe ; and 
of this 7 eas the whole Court. But as to the Validity 
of the Umpirage it ſelf, on r n 
- Raymond C. J. ſaid, he thought that it was well enough; 
for altho' the Arbitrators did chuſe an Umpire, who likewiſe 
made an Umpirage before the Time allowed for the Award 
was expired, yet he held the Umpirage | becauſe. the 
Arbitrators had determined their Power by chuſing an Umpire ; 
and ſo is Mitchell and Harris's Caſe, 1 Salk. 71. Tho. Jones 
167. 1 Roll. Mr. 262. Here are in this Caſe two diſtinct Powers 
given to the Arbitrators, vis. either to make an Award on or 
before the 17th of Januar, or to chuſe an Umpire; and there- 
fore, when the Arbitrators have once choſen an Umpire, that 
is an Execution of their Power, and determines their Au- 
thority ; and of this Opinion were Page and Prolyn Juſtices ; 
but they gave no abſolute Opinion in this Point, becauſe the 
Rule was diſcharged for the Defelt in the Aﬀidavit. » 


Perry verſus Perry, Trin. 5 Geo. II. 
** | . R | | | | 


C'TION for Iords which were in themſelves affionable, ( 10. ) 
and ſpecial Damages laid in the Declaration; upon Aion for 
Not guilty pleaded, and Verdict for the Plaintiff, and 5 5. $09; P- 
Damages, Mr. Serjeant B. moved for Coſts de incremento, mages laid. 
becauſe ſpecial Damages are laid in the Declaration, and ſo 
the Statute does not extend to this Caſe. In the Caſe of Phillip 


verſus 


4 
a 


| g 
— — ͤ— a | — — — — — - 
b 6 hſes in B. R &c. 5 Geo. II. 
Wn — 1 — * — — —e—übö .— — 
verſus Smith, Trin. 11 Geo: 1. Action was brought againſt 
Defendant for ſpeaking ſcandalous Words of the Plaintiff, 
and charging him and others with ſtealing his Cocks and 
Hens, and ſpecial Damages were likewiſe laid in the Decla- 
ration; a Verdict was found for the Plaintiff; and notwith- 
ſtanding the Damages were under 40 5. yet the Court award- 
ed Cofts de incremento. 3 | AS 3 wh "#74; 18] 
Cur: The Words, as they are laid in the Declaration in 
this Caſe. are in themſelves actionable, and the ſpecial Da- 
mages are only Matter of 4ggravation. It is alledged in this 
Caſe, that the Defendant ſpoke ſuch and fuch Words, per quod 
_ the Plain loft his Cuſtomers ; the ſpecial Damages, as they 
are here alledged; are not aftionable ; for an Action will not 
lie for loſing a Man bis Cuſtom; and therefore the Da- 
mages muſt be given in the Caſe upon the Mord themſelves. 
In the Caſe of Phillips and Smith there were two diſtinct 
Cauſes of Action, the ſpecial Damages were as «wel ac- 
tionable as the Words, and that was the Reaſon that full Coſts 
evere given in that Caſe.” Vide. 1 Salk. 206. Brown and Gib- 
bons. Action for ſlanderous Words ſpoken by his Wife, os. 
that the was a Whore, per quod he loſt ſuch and ſuch Cu- 
ſtomers; Verdict for the Plaintiff, and Damages under 40 5. 
and the Queſtion was, whether the Plaintiff could have full 
Coſts, notwithſtanding 21 Fac. 1. c. 16. Et per Cur: The 
Plaintiff hall have his full Coſts; for it is not the Words 
but the ſpecial Damages which is the Cauſe of Action; (0 
| held Cyo. Car. 140. Law and Harwood, Paſch. 5 Geo. 2. Ro- 


berts verſus Hollyeell, quod videos ante Cale 15, 


— 


Hutchins | verſus Molting, Trin. 
x: COOLER... 


C31.) AN Action of falſe Impriſonment. Defendant prayed Leave 
Ae of to plead double, oi. Not guilty; and a Warrant under 
bogen the Hand and Seal of a Juſtice of Peace in America, who 
Defendant committed him for ga Miſdemeanor, It was objected, that 

prayed theſe Pleas were contradifiory ; but the Court over-ruled the 
plead double, Objection; and ſaid, in Replevin the Defendant may plead in 

| Aoowry and Non Capit; and ſo granted the Motion. 
2 reer * 29 4 « 4 * 3 
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umpſit. Defendant pleaded, o A umpfit, and now % (32. 
Ant infra ſex omg Plainti bach that in 10 wk 


a Term he took out a Bill of Middleſex, and then avers, an Pe, 24 
cauſa actioni ſ accrevit infra ſex anno ante proſecutionem Bille 
pradif?. The Defendant 'rcjoins, and ays, that the Bill h. 


Middleſex was taken out i clauſum Termini; ond altho' 
Bills that iſſue out in the Vacation are entred as of the Term 
preceding,-yet in rei veritate the Bill of Middleſex iſſued out 
poſt clauſum Termini, viz. on ſuch a Day, and concludes 
cauſa attionis non accrevit; Oc. To this the Plaintiff de- 
murred ; and on Demurrer the ſingle Queſtion was, whether 
this is a good Averment. | 


4+ is 


Mr. B. Coudſel infiſted, that the Party is topped to ger, 


that the Bill. of Middleſex iſſued at any other Time than 
that on which it was centred; and cited 1 Lute. 333, 334- 
Aldzorth verſus Hutchinſon. 1 Sid. 271. Baily verſus Bun- 
ning. A Fi' Fa' was ſued out Tefte 4 Funii; 6 Juni he to 


whom the Goods belonged became a Bankrupt, and the Jury 


moreover found, that the ſaid Writ of Fj” Fa" was made out 
the 11 Fanii, and executed the 14th, , All this Matter being 


returned updn a ſpecial Order, the Queſtion was, whether the 
Goods were liable to the Execution from the Tefte, or from 


the Time that the N Fu was actually ſued out; and the 
Court was of Opinion, that the Gopds were liable from the 
Time of the Teſte of the N Fa; and that from thence it 
ſhall be ſaid emanatio Brevis, and altho' in Fact it did iſſue 
at another 'Time. | 


Mr. D. Counſel cont': There is a Difference between a Bill 


of Middleſex or Latitat, and any other Writ, for that a Bill 


of Middleſex or Latitat may be ſued out before the Cauſe of 


Aion; and it hath been ſo held not only upon Motion, but 
upon ſpecial Demurrer. Cro. Eliz. 561. and ſuch an Averment 
is not inconſiſtent with the Courſe of 


Proccedings. CY. Elis. 


264. 1 Rol. Sr. 338. 2 Keb, 173, 198. 3 Keb. 212. What is 


done. in Vacation is ſuppoſed to be done in the precedi 
Term. But the Queſtion is, whether the Suppoſition is 
ſtrong that it will admit of no Averment to the contrary. 
The Court gave no Judgment, but adjourned it to a ſecond 
Argument. | | gl 
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(34 AE. RE a 1 747 it YE ag a Role 4 
* Made to_affien Errors, Notice is bung wp in the 
Office, and Plain in Error does not aſſign 775 „ Defen- 

dant may come and pray à ſecond Rule, and if. the he Plainti 

does not then aſſign Error, be ſhall be. nonproſs.d ;, and fo 

was. agteed wport Mr. W., Motion, which was upon a Writ 
1 out of Ireland: an Aﬀdacit being ogy that the 5 N55 

1200 did tot know who was Attorney in the Cauſe, and that th 

ſt Rule was hung up in the Office, oe: 1 e Clin 7 

15 Error ia Weeks: Hine. 
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l b moved to diſcharge the Rule, and relied upom tho 16 Cur. 1. 
cauſs there C. 6. 17. that the Return is aided by the Statute, Which 


was not fif- expreſly provides, that the: Return Hall be good — 

beides the ing There > ent och Days between the Quarto die and rhe 

Tefte and Nermmn. And Mr. T. and Mr. D./Counſel ſaid, that ſo it 

Recurn was objefted\in two"Caſes in\which they were Counſel ; and 
therefore the Court diſcharged the Rule. 

Raymond C. J. rook Notice, that pbere war 4 Miftake in 

bebe Att, aud thar the Return. day, which is there called Cra- 


ſtino Aſcenſionis Dom), "_ have been Craſtino Trinitatis. 
I 7 Talland 
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CrloN of Debt upon Bond dayldie 939 i . », 
dant pleads Payment upon the 1 oth, os which ſue 2% 
was joined, and Verdiet for the Pine e b nition ft TL „ 
H. Counſel moved in 1 — — thatithis was 1 ir: 
bad Iſfue not withſtandi for the Plaintiſl, for e... 
it may be true, that he 10 not pay it on the 1 oh \and yet 
the Money might be paid ew the ul. Vide Cro. Favs 434. 


Holms s and Brochet. 
R. Counfel" cant. The Ulue i is, that the Mopby 2 paid 


ame diem t*hibitionts Bills, ſecil. on tho 11th of June, if 
the ſcil. be rejected the Iſſuo is good after Verdict; and of 


this Opinion was the Oourt, being aided by the Statute 4 & 
5 Arine, c. 16. which enadts, that W ante diem n ſhall be 


wot $47 i ad diem? © Ho 
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CTION. of Adult and Battery... Defenda IFN 4 

that he lived in the County Palatine. of +, which Ault 
pleaded to the Juriſdiction of this Court; and it wWas now Defendant 
moved to ſet aſide this Plea for Want of an lai to verify, pleaded be 


Ge. It a d only to be the Miſtake ot the Arge care Pur 
Clerk, who had an Affidavit but did not — it to the Plea; ; latine of 
and Mr. Y. Counſel inſiſted, that a /ab/e * io bg Ce 


ſupply this Defett ; and cited the Gn 
van; Mich. 1 Geo; 2. Action agai n 4.5 
Coverture; Plaintiff moved to {ot aſide this Plea for Want of 
an Affidavit ; Defendant came afterwards and produced an 
Affidavit, that in a Letter of Attorney then in the Hands of 
the Plaintiff's Attorney, one B. was mentioned as Husband 
to the Defendant; and this: Affidavit. was allowed, and tho 
Plea held good; but the Reaſon was, becauſe it appeared 
from the Plaintiff's own (Confeſſion, that the Defendant was 
under Coverture, and { no Oceaſion for Defendant to verify 
it by Aﬀidavit; bat othexwiſe am Affidavit had 'been neceſſary, 
2 it it in the ous 0 ond W the "es £45 
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Ranklin was convitied upon an Information for publiſbing 


ith. 1 - a Libel: againſt the Government ; and now Mr. B. Coun- 


Hands of the Clerk'in Court; and that When it is broug 


1. ſel moved | that the Proſecutor | ſhould bring in the Poſtce, 
and that the Jury Proceſs, &c. might be filed ; and ſaid ſuch 
a Motion was granted in the King: and Ward, and alſo in 
the Caſe of the King and J/right. * F 
It was objected by the Court, upon the Information of 
Mr. M. that this was contrary to the PraQtice of the Court 
in theſe Caſes, to haſten and oblige the Crown to bring in 
the Poſtea upon Motion; and that the Defendant could nat 
move in Arreſt of Judgment till the Proſecutor had brought 
iu the Poſtea and given a Rule, &c. to the Defendant. ' 
Mr. B. Counſel: There ſeems to me no Reaſon for ſuch 
a Practice: In all Caſes relating to the Revenue, Aſſiſe, Cc. 
when the Crown is Proſecutor the Defendant upon Motion 
hath a Rule of Courſe to bring in the Poſtea; the ſame Rea- 
ſon in this Caſe, and ſtronger, for ſbonld the Proſecutor re- 
| Fuſe to bring in the Poſtea, which perhaps may never be 
_ brought in at all, and ſo the ' Party be without Remedy. 
Rule per Cur, niſi. WRT; al 145, | Nail od 2412 & \ 
At another Day Mr. Attorney General came and ſhewed 
_ Cauſe; and alledged, that this Motion was contrary to Prac- 
tice; that there never was one Inſtance that the Poſtea was 
ever filed in theſe Caſes, but that it always remained in — 
into Court the Diſtringas 3s always annexed to it, and brought 
in along with it. The Defendant, if he pleaſes, may move 
to have the Poſtea brought in, which is the common Mo- 
tion in theſe Caſes in order to move in Arreſt of Judgment. 
It is impoſſible the Diſfringas ſhould be filed, there being no 
File for that Purpoſe in the Crown-Office; it is always an- 
nexed to the Poſtea, and cannot be ſeparated from it upon 
Motion. As to the Penire he ſaid, that was filed before 


the Motion was made, and if the Defendant had any Objec- 

tion to that, it was open to his InſpeRion. _ . N 

Mr. B. and Mr. F. Counſel cant: ¶ the Poſtea and Diſtrin- 

gas are brought imo Curt it will anſwer our Purpoſe. Altho' 

the Diſtringas is annexed to the 1 upon the Return, 

and is brought into Court along wi 
1 


it, yet it is always 
| ſent 
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15 Caſes > B. R. &c. 5 Geo. II. TJ 
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ſent back again to be filed; for it ir no Part of the Record, 
nor is it entred upon the Plea. 
cur. The Diftringas cannot be filed, there is no File in 
| the Office for that Purpoſe ; the Defendant after Conviction 
may come at any Time tit hin the four firſt Days of the 
Term, and upon Motion oblige the Clerk in Court to attend 
and bring in the Poſtea, he is intitled to it de jure; and this 
is the conſtant Practice in theſe Caſes ; and ſo made a Rule, 
that the Poſtea and Diftringas ſhould be brought into 


Court, and the Venire filed. 


King verſus Franklin, Hill. 5 Geo. II. 
B. R. Vide ante Caſe 38. 


LR being convicted upon an Information for Publiſh- ( 39%. ), 
1 ing a Libel, his Counſel moved ro ſer aſide the Ferdif, 
the Trial being by a Jury who had no Authority; and objected, 
that a Rule being made in B. R. for a ſpecial Fury for the 
Trial, &c. the Sittings after Trinity Term expreſly, and he, 
being then not tried, could not afterwards be tried by the 
ſame Rule the Sittings after Michaelmas Term, but that a 
new Rule ſhould have been made by the Court, &c. and com- 
pared it to the Caſe of Layer, who, upon Motion to the 
Court to appoint a Day for Execution, a Rule was obtained, 
but at the Day of Execution was ſuſpended by his Majeſty. 
The ſubſequent Term new Application was made” to the 
Court, and a ſecond Day appointed, but his'Majeſty was then 
pleaſed to grant a further Reprieve, which occaſioned a freſh 
Application, &c. The ſame Reaſon for a new Rule in this 
Caſe; for the old Rule being ſpecial, and reſtrained to a 
particular Time by expreſs Words, eig. At the Sittings after 
Trinity Term, the Rule muſt expire - with the Time, and 
therefore neceſſary to have a freſh Rule. It was further ar- 
gued that this is the conſtant Practice in the Common Pleas, 
and that new Rules are always granted in Caſes of this Na- 
ture; but what was chiefly relied upon was the Statute of 
3 Geo. 2. for Regulation of Juries, which now inforced the 
Practice, and made it abſolutely neceſſary to have a freſh 
Rule. Yide the Statute. - . MT 1 
| To theſe Objections the King's Counſel made three Anſwers. 
1f, That the Objettion was made out of Tine; 1dly, Be- 
fore the late c of Parliament there could have been no 
Weight in the Objeftion ; and 3dly, the late 4 of Parlia- 
ment does not extend to the Crown, and ſo the Crown is not 
bound or precluded by it. —_ 1ſt it was inſiſted, = 
. e N | +4 
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the Defendant was now too late to make any Challenge to 
the Array, for after a Challenge to the Poll, the Party is pre- 
cluded to his Challenge of the Array; and ſo it is held in 1 
Int. 15 8. and, laid down there as a Maxim, that after Challenge 
to the Poll, there can be no Challenge to the Array; there 
is no Precedent to impeach this Maxim; the Defendant in 
this Caſe falls within this Rule; he made his Challenge to 
Poll]; and Captain Wingfield was ſtruck off the Panel, and a 
Tales ſworn in his Place; and ſo the Defendant is now too 
; late to make ObjeRions to the Array: Suppoſe a Rule is 
Tue made for a ſpecial Jury, and the Parties proceed to Trial 
before a common Jury, the Verdict afterwards ſhall not be 
impeached; for the Defendant muſt cither make Challenge 
to the Array, or let Judgment go by Default; but if he ap- 
pears, and. a Defence--is made, he is by that precluded to 
make any Objection to the Jury afterwards; and ſo it was ad- 
judged 13 V. z. 4nonymus Caſe, in an Attion for Words. 
_ 2dly;; It was ſaid, that before the late Act of Parliament 
this Objection could be of no Weight; for before that Act 
the Authority of ſpecial Juries did not ariſe from the Rule 
of Court; for the Purpoſe of the Rule is only to have a fair 
Jury; and after that is once ſtruck, the Rule hath. had its 
Eee, and then the Authority of the Jury ariſes. from the 
King's Writ; for a Jury cannot be returned · upon a Rule of 
Court, but upon the Diſtringas and Venire iſſuing. to the 
Sheriff for that Purpoſe; that Part of the Rule, which limits 
the Trial to a particular Time, can be of no Force; for 
after. the Parties have been before the Maſter, and a fair and 
impartial Jury is ſtruck, that Jury is under the ſame Circum- 
ſtances, and their Authority of the ſame Nature with all com- 
mon Juries: Suppoſe this Rule bad been limited to the firſt 
an in Term, if the Cauſe be not then brought to Trial, 
would there be Occaſion for a new Rule to try it at the ſe- 
cond Sittings? it would be abſurd to imagine it? the ſame 
Reaſon. when. the Rule is for Trial after Term. In theſe 
Caſes a new Jury is never ſtruck, nor does a new Venire illue 
for that Purpoſe, Alias Diftringas iſſues out; and the Con- 
tinuance is entred upon that; ſo the Trial is upon the old Ve- 
nire; and by the old Jury; pars ratione, when a Rule is 
made for a ſpecial Jury, and a Jury is ſtruck accordingly, tho 
the Trial be not preciſely at the Time limited by the Rule, 
yet the Authority of the Jury is continued upon the Alias Di- 
firingas ; and yet there is the ſame Reaſon for a new Jury 
as for a new Rule. It is impoſſible to have a Fenire de noco 
in this Caſe; for the Statute 7 & 8 V. z. which gives the new 
Venire, does not extend to the Crown ; and it is adjudged in 
2 Vent. 173. that a new Venire i, Error; a fortiori if there 
EE. 3 | Cannot 
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cannot be a Venire de novo, there cannot be a Rule de novo; 
for the Court cannot make a Rule to have that particular 
Jury returned; for that would be in Effect for the Court to 
ſtrike the Jury; and tho' it is ſaid to be the Practice of the 
Common Pleas, yet the Practice of our Court is not the Prac- 
tice of another. But admitting this to be the Practice of 
the Common Plc as, yet the King is not included within that 
practice, for it extends only to Civil Caſes. And when the 
general Words of an Act of Parliament do not extend to the 
Crown, the general Practice of a Court ſhall not ? There are 
no negative Words in this Rule; and tho the Time is ſtrictly 
limited to the Sittings after Term, yet it cannot negatively 
be inferred from thence, that a Trial ſubſequent to that Time 
will be erroneous; and when no Inconvenience can ariſe to 
the Party by extending the old Rule to a further Day, there 
can be no Neceſſity for wy freſh Application to the Court 
for a new one. In all Caſes upon Trials at Bar, where a 
Time certain is limited for the Trial, if at the Day there 
is a Defettus Juratorum, upon which the Trial is adjourned ; 
yet there is never Application made to the Court for a new 
Trial at Bar de 22000, but a Decem Tales is awarded, and 
the Trial is had upon the old Rule; and yet in that Caſe 
the Jury is ſtruck in the ſame Manner as it is here, and ſo 
falls within the ſame Reaſon. As to Layer's Caſe, where 
Rules de 1000 are granted for Execution, that Caſe makes 


nothing for them; for there the Sheriffs Authority ariſes al- 


together from the Rule, and conſequently expires with it; but 
in this Caſe the Authority of the Jury takes its Foundation 
from the King's Writ; and fo long as the Writ. continues in 
Force, ſo long the Authority of the Jury remains. There 
would therefore have been no Weight in this Objection bo- 
fore the 3 Geo. 2. and what Alteration that will make in the 
preſent Caſe is proper for the Conſideration of the Court; 
which falls under the third Anſwer, vis. that the Act of Par- 
liament does not extend to the Crown, and ſo the Crown 

is not bound or precluded by it. by th 

All Acts of Parliament that are made for the Baſe of Ju- 
ries, and that ibe particular Methods for the Form of 
Proceeding to be obſerved between Plaintiff and Defendant, 
wnleſs there are particular Words to extend thoſe Ats to the 
Crown, the Crown is not included within the general Words ; 
which is the Reaſon that the Star. 7 & 8 V. z. gives a new Ve. 
nire, does not extend to the Proſecutor when the Crown is con- 
cerned ; and yet it is expreſly enacted by that Statute, that if 
any Plaintiff or Demandant in any Cauſe ing in any 
of the Courts at Veſtmiaſter, which ſhall be at Iſſue, ſhall 
bring or ſue forth any Venire facias, &c. in order to the _ 
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of ſuch Iſſue at the Aſſiſes, and ſhall not then proceed to 
Trial, that the Plaintiſt or Demandant, whenever he ſhall 
think fit to try the ſaid Iſſue, ſhall ſue forth a Venire de 
nogo; here the Words are as expreſs as poſſible; any Plain- 
tiff or Demandant cannot; yet becauſe there are no particu- 
lar Words to extend it to the Crown, no Ferire de novo does 
ever iſſue at the Suit of the Crown. By 29 Car. 2. c. 3. Writs 
of Execution ſhall not bind the Property of the Goods, but 
from the Time the Writ is delivered to the Sheriff; but in 
Exccution at the Suit of the Crown, their Property is always 
bound from the Teſte of the Vrit. In the Statute of Jeofails, 
Revenue Cauſes are expreſly mentioned, otherwiſe the Crown 
had not been included within thoſe Acts; the Statute 35 H. 8. 
c. 6. which gives a Tales de Circumſtantibus, does not extend 
to Juries impanelled to try Cauſes between the King and 


| Party; and therefore by the 4 & 5 P. & M. c. 7. the Crown 


it expreſly mentioned. ln the Caſe of the King and Meredith, 
Trim. 13 NV. z. upon an Information for Perjury, a Venire fa- 
cias iſſued forth returnable Tres Trin. the then Attorney 
General died, and Sir Ederard Northey ſucceeded him; the 
Cauſe did not come on to Trial, but Continuances were en- 
tred upon the Diftringas for a Year; after Verdict it was ob- 
jected, that no Continuances were entred upon the Venire; 
and yet the Court adjudged that Jury to be a ſufficient Jury. 
In the Exchequer there never iſſues a Venire; and the Reaſon 
of this Practice is obvious, for the Strat. 7 & 8 JF. z. (which gives 
the new Venire,) does not extend to the Crown; the Act of 
3 Geo. 2. is within the ſame Reaſon as theſe Caſes. There are 
no particular Words to extend it to the Crown; and it is 
impoſſible, from the Neceſſity of the Thing, that the Crown 
ſhould be included by it; for unleſs the Crown ſhould have 
a new Venire, as hath been obſerved, they cannot have a 
new Rule; and the Crown cannot have a new Venire, be- 
cauſe the Statute which gives the new FVenire does not ex- 
tend to the Crown; ergo, (5c. But admitting the Crown to 
be included within the late Act, if it can have any Eſſect in 
tho preſent Caſe, it will be in Favour of the Crown; for by 
the expreſs Words of the Act, when a ſpecial Jury is once 
ſtruek and returned; the Cauſe muſt be tried by that Jury; 
the Words are, Which firſt Fury ſo firuck as aforeſaid ſball be 
the Jury returned for the Trial of the ſaid Jſſue; admitting 
therefore this Act to have any Weight in the preſent Queſtion, 


there could not have been a new Fenire; the Cauſe — 


have been tried by the ſame Jury which was firſt ſtruck and 
returned upon the old Rule. Rami ns: 
To theſe Anſwers the Defendant's Counſel replied, That it 
was not too late to make the Objections. I Gardiner Caſe, 
SY 3 NePs 
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5 Rep. 37. and in Cro. Car. 278. a Defence trat made, and 
yet Objections were taken to the Ferditt, the one in Arreſt of 
Judgment, and the other in Error; and the Objection to both 
the Caſes were to the Panel of the Furors ; in Gardiner's Caſe 
reenty-three Furor were only returned, of which twelve 
appeared and gave Verdict; and tho it was adjudged, that 
this was remedied by 18 Elig. c. 14. yet if it had not been 
for that Statute, Judgment would have been arreſted; in the 

other Caſe of Fines and Norton, in. Cro. Car. 278. 4 
three Jurors only were returned upon the Fenire, and in t 
Habeas Corpora there were twenty-four, the laſt of which, oiz. 
IF. I. was not returned upon the Venire, the whole twenty- 
four being returned by Diſtringas, twelve of them were 
ſworn, whereof the ſaid VJ. L. was one; and after Verdict 
this was held to be a manifeſt Error. The Objection in the 
preſent Caſe is to the Panel of the Jurors, there ought to have 
been forty-eight returned, whercas twenty-four have only been 
returned; which is as manifeſt an Error in ſpecial Furies, as 
where twenty-three only were returned upon common Juries ; 
ſo M a bad Return be made to the Venite, a Writ of Error will 
lie after Verditt. 1 Rol. Abr. 800. It would be putting a 
Difficulty upon the Defendant, to oblige him to make his 
Objection eco inſtanti; where a Doubt ariſes, he ought to 
have Time to conſider of it, to enable him to lay it properly 
before the Court. This ObjeRion ariſes properly upon the 
Rule of Court, which is the beſt Judge oi 
ings; it is not ſo much a Challenge to the. Jury, as to the 
Proceedings of the Sheriff upon that Rule; and whether he 


— 


it's own Procced- 


acted according to the Directions of the Court is proper for 


the Conſideration of the Court. The Anonymus Caſe, cited 
by the other Side, was upon a good Jury, there is no Diſtinc- 
tion between a good Jury and a common Jury: Suppoſing no 
Defence had been made in that Caſe, could the Defendant 
have objected that the Jury was not a good Jury e the She- 
rift is a proper Judge what is a good Jury; and that when 
he hath returned a fair Jury, be there a Defence or no De- 
fencc, it is the ſame Thing; a Verdict was never ſet ſct aſide 


becauſe the Jury was not a good Jury. If the Plaintiff ſhould 


. move for a ſpecial Jury, he may wave his Motion, and t 
his Cauſe by a common Jury. Had the Verdict in this Caſe 
been by a common Jury, cis. by a Fury choſen by Balloting 
according to the late Aff, the Conviction had been good; but 
in this Caſe the Authority of the Jury depends upon the Rule 
of Court; and altho' the Authority of Juries in general do- 
pends upon the King's Writ, yet the particular Manner of re- 
turning twenty-four depends upon the Rule of Court; and 
when the Rule falls, the Authority of the Jury is N 
| Y The 
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The Af of Parliament expreſly preſcribes that forty-eight 
ſhall be returned, but ſpecial Faries firuck by Rule of Court 
are excepted out of the A, ſo that theſe Juries have their Au- 
thority from the Rule of Court; but it is infiſted on, that 
if the A& extends to the Crown, it is in this Caſe to be taken 
in Favour of the Crown; for it is ſaid, the ſame Jury muſt 
be ſtruck and returned to try the ſame Cauſe. The Act in 
this Caſe hath been complied with ex omni; a Jury hath been 
ſtruck; and the ſame Jury returned, fo the Intention of the 
Act hath been falfilled in this Particular; and there is no Pro- 
viſo made in the AR, that if the Trial ſhould go off the ſame 
Jury ſhall ſubſiſt; the Intention of the AR is otherwiſe, and 
made to prevent Miſchiefs ariſing from the Continuation of 
Juries; but ſhould: the Doctrine of the other Side prevail, the 
whole Force and Energy of the Act will be over-turned ; the 


Aft recites ſeveral Abuſes in the Impanelling and retur nin 


Furies. Vide 3 Geo. 2. amd for preventing of ſuch Abuſes, di- 
relts and preſcribes the Balloting, to prevent Fraud in ſoli- 
citing Furies, to prevent Miſchief) ariſing from the picking 
Taleſmen. There are likewiſe Words that import there m 
be freſh Juries ; the Act likewiſe inforces an · Attendance, by 
giving Power to the Judge, 0c. it likewiſe provides that Ju- 
ror s ſhall have Certificates of their Diſcharge from ſerving for 
two Nears. But if this Conſtruction prevails, the Act will 
have no Eſſect as to theſe Particulars; will not Juries continue 
as they did before the Act? will they not be as liable to be 
tampered with and ſolicited > Suppoſing a Deſign to haue a 
packed Fury, the Method will be this; the Plaintiff will get 
24 Rule for a ſpecial Fury, will have a Jury flruck,: will have 
tem y. four returned, and thoſe he will continue upon the Di- 
ſtringas till be hath Time and Opportunity to mould them to 
his Purpoſe. But admitting the Jury cannot be corrupted, 
the Plaintiff may continue them till one dies, and by this 
Means Taleſmen will be added as before. By the ſame Rea- 
ſons that this Conſtruction prevails in Criminal Caſes, it will 
prevail in Civil Caſes ; and ſo the eſſential End of the Act 
will be intirely over - turned. It is further inſiſted upon, that 
there could be no new Rule in this Caſe from the Neceſ- 
ſity of the Thing, becauſe the Crown cannot ſue out a new 

entre, Go. wherever a new Law is introduced, the Practice 
of the Court muſt conform to the Intention of that Law, 
and not the Intention of that Law to the Forms of the Court: 
Where a Rule cannot ſubſiſt by Reaſon of a new Law, but 
it is neceſſary t res opleat to have a new Rule, in that Caſe 
a Yenire mult iſſue of Courſe, Bro. Ven. fac. pl. 30. and 
tho' the Matter does not appear upon Record to intitle them 
to a new Venire, yet it may be ſuggeſted upon Record; * 
; 2 6 
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if the Party can have Liberty, for the Sake of making Con- 
tinuances, to ſuggeſt what is contrary to Matter of Fact, 4 
fortiori where it is in Support of an Act of Parliament, which 
cannot ſubſiſt without ſuch Suggeſtion. Suppoſing a Yerire 
iſſue upon the Balloting Clauſe, will that preclude the Party 
to apply to the Court for a ſpecial Jury ? this would be car- 
rying the Act apparently further than was intended; for 
Trials by ſpecial Juries are in this Reſpect excepted out of 
the Act. The Statute for this Reaſon gives a general Di- 
rection, and takes no Notice whether a Fenire iſſued before 
or no; for the Iſſue is the Thing the Act hath in View, and 
takes no Notice of the Proceſs. Suppoſing before the Act a 
Venire was taken out, muſt Proceedings be upon that Ve- 
nire ? certainly no; therefore a new Venire may iſſue forth 
by Virtue of this Act; and tho' the Words of the Act are 
general, yet ſuch Conſtruction muſt be made as is conſiſtent 
with the Meaning of the At; in ſome Caſes Continuances 
may be entred upon the Venire, as where the, Array. is 
quaſhed ; nothing more certain, than that a new Fenire iſſues 
of Courſe. Bro. Ven. fac. Stanf. P. C. 155. l. Bendlow 
56. b. 2 Rep.  Rowland's Caſe. Yenire may be quaſhed at 
the Smit of the Party. Alleyn 18, In the Caſe of Wright and 
Pinday, an Alias Venire was awarded. In this Caſe, had 
there been a new Venire, the Intention of the Ac would 
have been anſwered. :'The Fenire ought to have been re- . 
turned and filed, to convince the Court the Crown could 
not have another Venire; by the Continuance upon the Ve- = 
nire of Vicecomes non miſit Breve, the Crown may have 
as many Venires as they pleaſe, Snppoſe there had been | 
no Venire at all, would a Defence have aided the Error ? 
In the Caſe of Young and Watſon, there was no Return to 
the Fenire, and yet that was held Error after Verdict; the 
Court might have ere a new Rule after the old one 
was expired, and a Venire de noog would have iſſued in that 
Caſe. 2 Rol. Mr. 7 20. pl. 2. If at the Return of the Inqueſt 
upon a Venire, a Writ comes from the King not to proceed, 
Rege inconſulto, and afterwards a Procedendo is granted, a 
new Venire iſſues, and not a Habeas Corpora ; and fo is 2 
Rol. Abr. 721. pl. 7. in the Caſe of Whitbey and Onenſey, 
Hob. 130. the Habeas Corpora was returned album Breoe, 
and thereupon a new FYenire was awarded, Note; In the 
Caſe of Green and Cole, 2 Saund. 257, 258. Error was  af- 
ſigned upon this Miſreturn of the Venire; and it was objetted, 
that the Defendant mig ht have challenged the Array, but 
that it was the erroneous Act of the Court to Miſaward the 
Venire. As to Trials at Bar, where the Canſe does not come 
on to Trial at the Day appointed, it is put off by Adjournment N 
an 
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and when the Trial comes on, the Entry upon the: Reuuri ir 


made upon that Day which ways firſt appointed; and ing all 
theſe Caſes the Adjournment 5s to a Day aithin'the' ſame. 
Term; there is no Inſtance. of Trials being adjourned to 4 
ſubſequent Term, without freſh" Application to the Court tu 
obtain a net Rule. In Trials at Bar, if at the Day appointed 
thore is Defetu Furatorum, a Decem Taler or an Otto Tales 
iſſues, which is a Continuation of the ſame Proceſs, and ſo 
a great Difference between Trials at Bar by Adjournment, 
and Trials by ſpecial Juries Nur bel” 4; 

Raymond C. J. delivered the Opinion of the Court; That 
there did not appear any Irregularity upon the Record to ſet 
aſide the Verditt; he faid the Act of Parliament was a be- 


| neficial Act, and ought to be ſupported; he then mentioned 


the Miſchiefs which oceaſioned the making that Act, and 


the ſeveral Remedies that are applied in the Redreſs of them. 


Vide 3 Geo. 2. An Aft for the better Regulation f Ju- 
ries” The Act particularly preſcribes, that no Jurors ſhall 
be returned which have ſerved within ſuch a Time, 3. e. (tevo 
Nears); it further provides, that no leſs than forty-eight ſhall 
be returned upon the Venire, -unleſs in particular Caſes, 
where, upon Application to the Court, a Rule is granted for 
a ſpecial Jury; /o that by the expreſs Words of the Statute 
ſpecial Furie are excepted; the Method therefore of proceed- 
ing 2 ſpecial Furies is in no wiſe altered, hut muſt be in 
the ſame Form, and in the ſame Manner, as before the 454; 
the Statute indeed goes further, and ſays, after a ſpecial 
Fury is firutk, the Jury ſo firuck ſhall be the Perſons re- 
turned for the Trial; but there are no additional Words to 
make it neceſſary for the ſame Jury to ſerve; for if theſe 
Words had been inſerted, they would have excluded Taleſ- 
men, which would have been inconvenient in theſe Caſes ; 
the Caſe in Oneftion is not included | within the Words of the 
Act; and the Court cannat extend the Words of the Act to 
it; neither will the Intention or Force of the Act be any 
Ways impeached or offended by this Conſtruction; it is inſiſted 
upon by the Defendant, that the Rule was ſpecially confined 
to a Time, ois. to the Sittings after Trinity Term, and that 
in theſe Caſes it is the Rule of the Court which gives the 
Authority to the Jury. The Court ir of another Opinion, 
that in all theſe Caſes the Authority of. a Jury ariſes from the 
King's Writ ; the Import of the Rule is to have a fair Jury 
ſtruck before the Maſter, and after that is done the Return 
muſt- be made by the Sheriff, as in other Caſes,. who returns 
the Venire, upon which the Power of the Jury depends; and 
tho the Rule is to have the Trial at a Time limited, yet it 


is not reſtriftive; the Rule is pro triatione in general, _ 
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the Time limited ſhews only the Intention of the Court to 
have it tried at that Time, but it is not to be taken #wegarroely, 
at that Time and no other; in this Caſe the Crown could not 
bave a Venire de novo; and therefore from the: Neceſſity of 
the Thing the Trial muſt — — the old Rule. Before 7 5 
$ IF. z. a new Fenire could iſſue in ſome Caſes,' as upon a 
Challenge to the Array; ſo where the Verdict is impetfect, 
when there hath been a Mifreturn of the 22 Gc. in theſe 
Caſes, and the like, a Fenire de novo would iſſue. In Alleyn 
18. it is ſaid, an Alias. Fenire ſhould: be awarded, and not a 
Fenire de novo; but he thought that an odd Caſe, and ſaid 
he never before heard of an iar Pemire. In Stiles 32, 3 
it is held a Venire de novo would go; but even in that Cato 
there are contradictory Opinions; and tho it was adjudged 
a Venire de novo ſhould be awarded, yet it was held, that the 
ſame Jury ſhould be returned. This Caſe hath a great Re- 
ſemblance to the Caſe in Stiles, the ſame Jury is returned in 
this Caſe, only the Continuances are kept on upon the Di- 
firingas, and an Alias Diftringas is awarded; in all the Caſes 
cited by the Defendant there hath been the ſame Miſtake 
either in impanelling the Fury, or returning the Writ ; but 
when there appears no Defect upon Record, a new Venire 
never goes; 7 & 8 Will. 3. does nat exend to Criminal Caſes, 
o that Caſes of that Nature remain as they were before the A; 
before this Act Yenire's de novo have been granted, but never 
without the Conſent of the Parties, It is ſaid; that in & B. in 
Caſes of ſpecial Juries new Rules are always granted; ad- 
| r it to be ſo, it avails nothing here, for ditterent Courts 
have different Forms, and their Practice varies in many Cir- 
cumſtances. When an Irregalarity is complained of, the 
Party complaining muſt ſhew the Irregularity, and not put 
the other Party to vindicate his Proceedings, and 
that he is regular; there does 
gularity in the preſent Caſe; but the Court is unanimous, 
that the Verdi ſhall fland. Whether or no the. Defendant 
tua too late to make his Objefion, he ſaid, the Court would 
not determine, the Objeftion being over-ruled pon the 
Merits of 1 Ney 8 Doubt in oor of A 2 
vantage muſt be t of ut in proper Seaſon; othermiſe no 
vantage can be taken of it afterwards. T9. 
Ar. B. Coane moved the Court, that the Defendant ha- 
ging given ſufficient Security might not be committed before 
udgment ſhould be given, ESD, LETS CER EIS 
A. G. oppoſed the Motion, and. ſaid, there had been 
Inftances where immediately after. Verdi} at Niſi prius, the 
Defendant had been commuted, and ſo inſiſted upon his Com- 
mitment, . * W "Mt. 
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not appear to be any Irre- 
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Mr, B. then mooed i Arreft of Judgment, and deſired « 
Day's Time to conſider of it. 
The 4. G. * to rnd Mong and ſaid, that when obs 

\, Defendant was called to receive Judgment, then his Counſel 
might mage in Arreſt of 7 n and ſo prayed the De- 
** might be commi brought up to receiyo 
ca on. the =, OF. 


The Ki verſus Franklin, Hil. 5 
Geo, II. B. N Vide ante Caſe 38, 359. 


0 40 *. ? Udgment 'being d againſt the "Defendant, it was 

I. — ＋ d in ne Frog Judgment, that the Rule which 

ranted 'by the Court for returning a” ſpecial Fury, 

2 y. Virtue of whith a ſpecial Fur ry was returned, 

ſhould have been ſuggefied on Record. That this was an 

Objection ariſing 2 the Record of Ni priu,; and 

8 | tho this Caſe is by « particular Exception taken out of 
the Ballotin Claud, yet the Rule itſelf flows from the 
Authority of the Ad; "ad therefore ſhould have been ta- 

ken Notice of upon Record, to ſhew that the Proceedings 

in this Caſo were not grounded upon the Rules of Common 

Law, nor yet according to the general Proviſion of the late 

Act upon the Balloting Clauſe; in this Caſe the Venire, 

the Return of the Proceſs, Ge. are entered in the ſame Form 

as Proceedings at Common Law; and if they are conſidered 

as ſuch, there is a manifeſt Error. Rules for Trials by ſpe- 

_ cial Juries are taken by Exception out of the Act; it muſt be 

conſidered therefore by what Authority the Rule in this Caſe 

was granted; for re the A&, Rules of this Kind were 

never granted but upon Conſent of Parties; ; the Power there- 

fore: which hath been exerciſed in this Caſe is wholly de- 

ding and 8 from the Act, and ſo it ought to des 

| Len ths pon Record. 'The Act of Parliament excepts 
real it appo ointed by Rule of Court, and ſays further, 

\ | e the-Jury 4 f all be the Jury returned to the 

| | Iſſue; and it is — — Authori n twenty-four only are 
returned. Hl, there had no Rule at all, that 

undoubtedly had becn Brror; here does not appear to be any 

Rule in this'Caſe, nothing of that Matter is n bed upon 

Record; and the Court can take no Notice of any Thing now 

, but what appears. upon Record; it is for that Reaſon that 
the Rule, which is the eſſential Part of a Trial of this Na- 

ture, ong he to be entr — Record. In the Caſe of Sail 

_ Candiſb, Tele. 213. 4 ales de Circumftantibus was award- 
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ed, and the Taler returned upon the Poſftea; but 'becguſe it 
was not ſuggeſted upon the Record that the Tales were No- 
mina Jurator' de novo appoſir ſecundum fur mam Statuti, Jud 
ment eas arreſted; for this ought to have been done, beca 

at Common Law the Juſtices of Afize could not t a 
Tales to ſapply the Defects of the firſt Jurors, which Power 
is meerly by 35 H. 8. and for this Reaſon it ought to be parti- 


cularly en 9525 nomina jurator de novo a ſecund for- 
mam War, to diſtinguiſh what is done b Law 
and what is aided by the Statute. Tf Caſe 3s of great 
Weight in the preſent Objeion, for in the Caſe before the 
Court there appears nothing to ſnew How this Jury was 
impanelled, whether by Common Law, or by Virtue of the 
Statute, and what makes a Suggeſtion more neceſſary in this 
Caſe than in the other; in this Caſe there might be Proceed- 
ings at Common Law, or it might be by Proccedings upon 
the Statute ; whereas in the other Caſe the Jury was returned 
upon the Poſtea, which ſhewed that the Trial could only be 
by Virtue of the Statute ; but it will he anſwered,” that here 
the Entry will be made according to the eſtabliſhed PraQice. 
This Argument was inſiſted upon in 7*loerron 23. and divers 
Precedents were ſhewn, where Nom jur de novo, Ge. were 
omitted upon the Panel, yet the Court'did not regard it; for 
it ſeemed to them that thoſe Caſes had paſſed ub ſilentio, 
and without Exception. In all Caſes where' a new Law is 
introduced, which takes the Conrſe of Proceedings out of the 
common Rogd, a Suzgeſtion is 7 entered upon Record; 
as where a Penire 1s direffed to the Coroner upon a Chal- 
e to the Sheriff ; ſo where the Trial is per Medietatem 
Lingus; in theſe Caſes a Suggeſtion i; alway made agcord- 
ingly. When a Defendant is conbiłted of a Miſdemeanor; and 
ore Judgment claims the Benefit of "the Kin?'t Pardon, 
and that is allowed, it is always ſuggeſted upon Record, Nihil 
de fine quia pardonatur; and ſo Cro. Eliz. 153. Lee verſus 
Curveton; and 2 Cro. 207. Strickland and Toy Where a 
Defendant EY” Leave of the Court to plead double, Sug- 
eftion is always tmade pon the Record cum licentia Cur' 
undum form Stat in <juſmodi Caf edit” & provif”.” This 
ſeems to be a Caſe in Point; the Ac provides that the De- 
fendant may plead double by Leave of the Court ; and where 
this Leave is once obtained, it is always entered gb Re- 
cord as above, otherwiſe it would be Error; after the"Reſto- 
ration, in all Caſes, where the Af? of Tademnity car pleaded, 
the Perf was obliged to ſuggeſt his Plea, that he was not 


the Perſon who firuck the King's Head off, &c. and the Ren- 


ſon of t 
excepted out of the Ai. 


is Suggeſtion was, becauſe the particular Perſon =r ar 
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geſted upon Record, it will introduce Confuſion and great In- 
convenience. :. Suppoſe. a Rule is granted, and the Cauſe 
comes on to Trial before a Judge who did not grant the 
Rule, how can the Judge take Notice of it? nothing of this 
Matter will appear upon the Record, and the Judge ex officio 
is obliged to ſce the Cauſe tried according to the Act, which, 
by the general Proviſion of the AR, muſt be upon the Ballot- 
ing Clauſe, unleſs ſomething appears particularly to take it 
cout of the Clauſe. Upon a Writ of Error out of an inferior 
Court, where the Trial hath been by ſpecial Jury, and Ob- 
jection is made to the Venire, how can the Courts above judge 
what is Error and what is not? and whether the Proceedings 
below were purſuant to the late Act of Parliament or not e 
it is impoſſible a right Judgment can be made, unleſs the 
Rule be ſuggeſted. upon Record. Where there are ſeveral 
Cauſes of the ſame Nature depending in the ſame Court be- 
tween the ſame Parties, and Rule is granted for a ſpecial 
ury in one Cauſe, and another Cauſe is tried by a ſpecial 
ury upon that Rule, ſhould this be alledged as Error? could 
not the Rule which was obtained in the firſt Cauſe be pro- 
duced as Evidence, and warrant the n in this? It 
certainly might; for the Court could not diſtinguiſh upon 
the Face of the Rule in what Cauſe it was granted, and fo 
the Defendant could take no Advantage by the Error. Since 
therefore there may be ſo great an Inconvenience introduced 
on the one Hand, and there can none 3 we 
hope the Court will make ſuch a Determination as will be 
agreeable to Reaſon and Equity, ois. That it is neceſſary that 
the Rule ſhould; be ſuggeſted upon Record, and that the O- 
miſſion of it is manifeſt Error. my TW 
Mr. 4 G. Mr. & G.& a com”: This is an Objection e- 
qually ariſing in every Caſe ſince the making this Act; and the 
ame Method hath been obſerved in all othexzCaſes as hath 
becn purſued in this, and there is nothing e to induce, 
the Court to alter the Method; but if it "mp be. neceſſary . 
to ſuggeſt the Rule upon Record, we are fill-in Time; for 
we have entered nothing yet but the Siber, and ſo 1 9 
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ſtill an Opportunity of amending the Roll of Niß prius, and 
ſuggeſting the Rule upon Record. It is inſiſted . the 
late Act is an Introduction of a new Law; it is expreſly 
vided otherwiſe by the very Words of the Act, by which it 
2 That upon Motion made in any of the Courts at 
the 


Weſtminſter-hall for 4 /pecial Fury, that the ſaid Courti may 
order a ſpecial Jury to be firuck in ſuch Manner as fuch 
Furies are uſually Frack. is Clauſe of the A is made in 


Affrmance of the Common: Law ; and if at Common Law no 
Suggeſtion was entred on Record, in Trials at Bar, and Trials 
by. ſpecial .Juries, what Reaſon is there to make any in this 
Caſe? By the Att there it an expreſs Reference io the old 


- 


Method of 2 in this Cale the old Method is there- 


fore to be obſerved. In Trials at Bar, ſuch a Suggeſtion never 
was made either before or ſince the Act; and there is no 
Inſtance of a Trial being ſet afide for this Defect. If there 
had been no Rule at all, the Trial had been illegal, and no 
warranted by the At; the Party indeed in that Caſe coul 
not ſhew. Error upon Record; but this does not - conclude 
him from all Remedy for upon Application to the Court, 
the Court would ſet aſide the Judgment for Irregularity. By 
the expreſs. Proviſion. of the Ati Trials by ſpecial Furies muſt 
„T Application to the Court by Motion ; there is a great 
Difference between Things that muſt be done upon Motion 
and thoſe Things which muſt be entred upon the Award of the 
Roll. In the Caſe of the Coroner there is no Motion made 
to have the Venire diretted to him, but it 55 one if Suggeſtion 
the Award of the Venire ; and the Reaſon of this Direc- 
tion is to prevent the Neceſſity of putting the Party to chal- 
lenge the Array. When a Pardon is pleaded, the Emry 5s 
always, Nihil pro fine: quia pardonatar, but it does not ſay 
hoe pardoned ; and whether by A of: Parliament, or the 
King's Letters Patent. Where the Party hath Leave to plead 
double, it if always e «por Record; but this does not 


prove that the Omiſſion of it would. be Error; and yet in this 
Caſe it .is not — ibed by the Statute to be upon Motion, 


but only in general, that it muſt be by Leave of the Court ; 
and where the Proviſion of an A& is in ſuch general Te 
it may be N neceſſary, as the moſt ſecure Way, to ates 
it upon Record; but where the Act is ſo reſtrictive, as to 
confine the Party to apply by Way of Motion, it is never 
done. The Statute which prevents dilatory Pleas provides, 
that no Plea ſhall be received in the Office but upon Affidavit 
of the Party to verify his Plea ; but the Affidavit is. never 
entered upon Record; no Complaint of any Inconvenience 
ariſing from this Practice; for if the Party refuſe to make 
Affidavit, the Office will never your ve the Pha, or if ones 
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the Court cuil ſet it afide for Irregulirity. There is given' by 
this Act àa Power to the Judge to direct, that 1 


than forty-eight ſhall be returned; and yet this Direction 
cannot be Tuggeſted upon Record, either before the Iſſuing 
of the Pentre, or upon the Retum of the Poſfen.” The 
Caſe in ele. which is ſo much relied upon, if of ud Weight 
in the preſent Queſtion, the Trial by Tales is given intirelß 
by the Statnte, which in that Caſe is introductive of a new 
Law; for at Common Law there could be no Takes; and 
where-ever an Alteration is made either in the Proceſs of the 
Court, of where the Trial differs from a Trial at Common 
Law, as in the Caſe of a Tales, a Suggeſtion is neceſſary, and 
it muſt be entered upon Record ſecund' formam Stat, Ge. 
In this Caſe the $ of the Court is in no Reſpect altered; 
Proceedings by ſpecial Juries are left in the ſame Plight, and 
muſt be in the ſame Method as before ; the Venire muſt be 
returned by the ſame Officer; and if in this Caſe a Sug- 
9 5055 is neceſſary, it is equally neceſſary upon the Balloting 
lauſe. here a Rule is made to pay Money into Churt, this 
Rule is never entered upon Record. Neither in Ejettment is 
the Rule, which the Defendam enters into to oof. Leaſe, En- 
try and Onfter at the Trial, ever entered on the Roll; and yet 
to the full as neceſſary as in the Caſe in Queſtion, The Form 
of Proceedings by ſpecial Juries being a Method cftabliſhed 
by Rule of Court, if any Doubt ariſes relating to the Rule, 
it muſt be determined by the Court who granted the Rule. 
if in C. B. ſeveral Afions of Treſpaſs are depending between the 
ſame Parties, fome by Original and ſome not, and a Diſpute 
ariſes, on Error brought for Want of an Original, the Truth 
of the Faft muſt be med in that Court where the Ori- 
ginal firft iſſued ; and ſo no ſuch Inconvenience can ariſe 


as ded. That Precedents were of Authority in the 
wel thy Caſe, the Caſe of Budley 11 Ann. was cited, — 
To this the Defendant's Counſel replied, Although it was 
ſaid, that the Rule might ſtill be entered upon R yet 
it was not thought proper to inſiſt upon that Point, which 
. was liable to fo _ 7 4 * and might ſo eaſily have 
been confuted. The late Act hath made a great Difference 
in the Manner of appointing ſpecial Juries; before the Act a 
ſpecial Jury was never appointed but hy Conſent of both Par- 
ties; but the Act enables the Court ad libitum, upon the 
Prayer of either Party, to appoint them; the Caſe of double 
Pleading is a Caſe in Point, and ſtands unanſwered; it is /aid, 
that the Statute dim that it ſhall be by Leave of the Court in 
25 but that the preſent Caſe is confined to Motion; this 
no Diſtinction; for where a Thing is to be done by Leave 
of the Chart, and where upon Motion, it i in —_— 
3 ame 
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ſame Thing; for Leave muſt be obtained of the Court by 
Motion, for the Court cannot grant ex officio, without Appli- 
D Fries Hall he fate eB 
nleſs u 1a Rule AKe- 
cord, the Judge can have no Direction in what 5 to 
ſwear the Jury. Taleſmen are excluded by the Balloting 
Clauſe; but it hath been adjudged, that in frecial Juries the 
Party is intitled to them. Unleſs therefore the Rule appears 


Record, what can induce the Judge to determine in 


what Caſes the Party is intitled to a Tales, and in what not ? 
Admitted, that before the Act there was no Neceſſity to ſug- 
geſt the Rule, Gc. becauſe no Difference in the Return of 
the Venire, as to ſpecial Juries and common Juries; but the 


Act hath now made it neceſſary; for by the general Proviſion 


of the Act forty-eight muſt be returned, except in ſpecial 
Juries ; ſomething therefore ought to appear upon Record 
to bring this Caſe within the Exception: Admitted likewiſe, 
that there was a Difference between Things done upon Re- 
cord and Things done upon Motion. But the Queſtion is, 
ehere the A hath i weed a new Law, whether the Cours 
muſt not conform their Praftice to the Intention of that Lac; 
and if = may 5 Flo nes in I. Law, an 
Proceedings onght to be ſuggeſte cord, to give : 

Party — Advantage of applyi 833 Courts in Or- 
der to have that Judgment * In the Caſe of dilatory 
Pleas, no Plea ſhall be received but upon Affidavit ; but it is 
ſaid the Affidavit is never ſuggeſted; nor is it neceſlary ; for 
no Plea can be received but upon Afﬀidavit; beſides, what Occa- 
ſion for a "Suggeſtion, when Advantage may be taken of the 
Plea it ſelf ? for unleſs Aﬀidavit, it is no Plea, and Plaintiff 


may ſign Judgment. In Budley's Caſe, there was Error 72 


ng Record, and ſo that Caſe was. not abſolutely de 
— Precedents of the Practice of the Gowrt ; the 
Rule for bringing Money into Court is to be taken Advantage 


of upon Evidence, and cannot be ſuggeſted upon Record; for 


it is conſidered as Payment ſo much Money, and as ſuch 
is given in Evidence. Ejeftments are not parallel to other 
Caſes, they are always conſidered: as Creatures of the Court; 


the Court will not permit the Plaintiff to releaſe, will not 


permit the caſual Zjeftor to bring a Writ of Error, and in all 
Reſpefts are governed by the Direfions of the Court ; and ſo 


whatever relates to them cannot be introduced as Authorities 
in the preſent Caſe. | * 


Per Cur. The Court delivered their Opinions 
to this Effect: The Determination of this 


ratel 
preſent oy wil 


depend much upon a Reſolution lately delivered by the 
Court, which was ananimons, that the late AF does not — 
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tend to ſpecial Juries, but leaves them as they were before at 
Common Law; before the late Act Rules were often granted 
by the Court for ſpecial Juries ; but that Rule was never en- 
| tered on Record; and yet Proceedings by ſpecial Juries was 
as much coritrary to the Common Law before the Act, as 
they are now contrary to the general Method preſcribed by 
the Act; it would be odd to adjudge it ary to enter 
the Rule upon Record, when it is no Ways condueive to the 
Trial. By the Balloting Clauſe a new Law is introduced, 
but the Ac leaves this Caſe to the Directions of the Com- 
mon Law ; the Method of Proceedings that hath been pur- 
ſued in this Caſe, is agreeable to the Proceedings at Com- 
mon Law, and therefore not erroneous. This it an Excep- 
tion in Arreſt-of Judgment, and therefore muſt be an Error 
_ appearing upon Record; but it is ſaid, that Error does appear 
upon the Face of the Record, becauſe the Rule, which war- 
rants the Proceeding by a ſpecial Jury, is not ſuggeſted upon Re- 
cord. The Act looks upon Proceedings by ſpecial Juries, and 
Poceedings upon the Balloting Clauſe,” to be equally bene- 
ficial, and was ſo looked upon by the Legiſlature. Special 
ck: not treated by the Act as introductive of a new Law, 
ut leaves them to the Directions of the Court and the old 
Method of Proceedings in theſe Caſes. ' The Rule is no more 
than to direlt the Officer in the Manner of returning his Writ, 
there is no Precedent to ſhew the nn of Aae the 
Rule upom Record; and it ſeems equally neceſlary to ſuggeſt 
every Rule of pleading upon Record; i, a Queſtion ariſes, 
eohether a Rule or no Rule, it muſt be determined in its pro- 
per Court ; and if no Rule, the Court will relieve the Party by 
ferting aſide the Judgment. Where an Exception is made, 
us in the Act of Indemnity, 12 Car. 2. 11. the Party, that will 
take the Benefit of the general Proviſion of the Act, muſt 
ſhew himſelf not to be included within the Exception, other- 
wiſe the general Proviſion of the Act will not extend to him, 
Judge of At may direct a leſs Number than forty-eight to 
be returned ; and yet theſe DireQions cannot be Ns wes 
Record; this is a ſtronger Caſe than the Caſe in Queſtion ; 
this is drawn by Exception out of the Balloting Clauſe, 
and is giving a Power to the Judges which they had not by 
Common Law. In all the Caſes cited by the Defendant there 
is manifeſt Error appearing upon the Face of the Record; 
to 240 double was Error at Common Law; and therefore 
anleſe ſomething be ſuggeſted upon Record, as cum licentia 
Cur ſecundum form” Stat, &c. to draw that Part of the 
Cuſe out of the general Proceedings by Common Law, it ftill 
remains Error; ſo where the Venire is diretted to the Coroner, 
for the Sheriff is the legal and proper Officer to make the Re- 
ung MY turn; 
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turn, and therefore ſomethi ne- muſt appear to ſhew why the 
Venire was not diretied to him. The ſame Reaſon for that 
Determination in ev. where although the Tales was ſug- 


geſted upon Record, yet that was not thought ſufficient ; fot 


there could be no Trial by Tales at Common Law, and there- 
foren eceſſary to ſuggeſt Nomina Jurator de novo 2 0, ſecund 
formam Stat, Had the preſent Caſe been equal to any of 
thoſe, the Want of Suggeſtion would have been Error ; but 
the Common Law ſupports Trials by ſpecial Juries, and 
therefore the Want of the Suggeſtion is not Error at the Com- 
mon Law; and ſo note a Difference, where an Att of Par- 
liament makes an Alteration in the Common Law, and where 
it is made in Affirmance of it. Note ; Per Page F. Though 
the Court did not grant ſpecial Furies without Conſent before 
the Act, yet the Court had a Power to grant them. 

Per Cur: Judgment muſt be affirmed. Note; On the laſt 
Day of this Term, the Defendant being brought into Court 
to receive Judgment, Judgment was given againſt him ac- 


cordingly, viz. To pay pro Fine Tool. to ſuffer one Year's 


Impriſonment, and to give 2000 l. Security for his Good Be- 
haviour for ſeven Tears. Vide Layer's and Haines Trial. 


Waſher verſus Smith & De, Term. 


Defendants, as to the Y7 & armis in the firſt Count, 
Not guilty ; and as to the Aſſault, they pleaded a 10 
tion in Defence of — = a Molliter manus imp 
'The Feme pleaded in t 


found the Defendants guilty, but gave under 407. Damages. 
Mr. M. Counſel moved, that the Plaintiff might have his 
full Coſts, notwithſtanding the Damages 
and laid it down for a Rule, that whenever the Defendant 
_ pleaded ſpecially, and there was a Verdict againſt him, the 
Plaintiff always had his full Coſts, and there was no Neceſ- 
ſity for a Certificate. 
Mr. F. Counſel cont”: The Plaintiff is not intitled to more 
Coſts than Damages; and inſiſted upon the 22 & 23 Car. 2. 
c. 9. which enacts, That in Treſpaſs, Aſſault and Battery, and 
other Perſonal Action, / the Fudge do not certify upon the 
Bac o the Record, that the Aſſault and Battery was ſufficiently 
B b proved, 


* 


impoſuit 
oſnerunt. where the 
Dam 


me Manner to the ſecond Count fund were 


and upon both theſe Iſſues they went to Trial. The Jury 1 
bad obtained 
no Certifi- 


were under 40 f. cate. 


$9. ) 
Coſts in 
Aſſault and 
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proved, or that the Title. of the Land mentioned in the Plain- 
74 Declaration was chiefly in Queſtion, the Plaintif, in caſe 
the Fury ſhall. find the Damages to be under 40 8. Hall reco- 
ver 10 more Coſts than Damages. Here is no Certificate that 
the Battery was fully — 1 and nothing to diſtinguiſh it 
from the common Caſe, where Not guilty is pleaded. here 
the Defendant. pleads Son Aſſault, he: confeſſes the Battery, 
and therefure no Occaſion for a Certificate; but here the Bat- 
tery is denied; and the ſpecial Pleadings go only to the {ſſoult. 
Suppoſing the Defendants had pleaded. generally Not guilty, 
and+the Plaintiff had proved that they Molliter Manus impo- 
ſuerunt, without any Ming further, would the Judge have 
certified it in this Caſe? there is no more Reaſon to give 
Coſts, becauſe the Defendants have pleaded ſpecially, than 
there would have been had the general Iſſue only been 
pleaded. n 6k 
rao 1 An odd Doctrine, that when the Defendant pleads 
ſpecially in theſe Caſes, the Plaintiff muſt have full Coſts ; 
indeed when Son Aſſault is pleaded, the Battery is admitted 
in expreſs Terms, and amounts to a Certificate; but Molliter 
mama impoſuit goes only to the Aſſault, and the Defendants 
as to the Battery have pleaded Not guilty. 
Cur The ſingle Queſtion is, Whet er Molliter manu in- 
poſuit does not admit a Battery e Adjornatur. p 
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Martin ver. Allthom, Mich. 6 Geo. II. 


8 


* CTION: upon a promilſory Note which was given and 
KP, | wrote by 9 himſelf, who was an Attorney, 
| | Plcebeand in the Note the Plaintiff was named Marten with an e, 
being an At- but the Plaintiff in the Declaration named himſelf Martin; 
rorvey or- and this the Defendant. pleaded in Abatement, ois. that the 
an. Plaintiffs Name was Martin, whereas the Note was given to 
one Marten. Eg ct 2 | 
Mr. T. Counſel moved to ſet aſide the Plea with Coſts, 
and the Plaintiff might be at Liberty to fign Judgment as if 
no Plea had been put in. The Court held the Plea to be i- 
volous; and. reproved the Counſel for ſetting his Name to 4 
ſham Plea, and made a Rule to diſcharge the Plea ; and that 


the Defendant, being an Attorney, ſhoald attend. 


Hoar 


— A 
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Hoar verſus Gates, Mich. 6 Geo. IL 
B. R. Vide ante Caſe 32. & poſt 
r / 


"THIS Caſe was again argued, and for the Plaintiff ( 41. ) 
2 inſiſted; that the Rejoinder was bad; for a Bill of = — the 
Middleſex cannot be ſappoſed to iſſue but in Term-time ; egorped by 
beſides, it is Matter of Record, and the Parties cannot aver the Record 
contrary to that. Lutev. 232. 1 Sid. 53, 60. Stiles 156. It is in ——— 
the Nature of an a Carth. 232. 2 Show, 25 3. 4 Mod. 9. of the Pur- 
Cro. Car. 264. 1 Roll. Abr. 893. 1 Mod. 158. Co. Elis. 18 1. chaſe of tho 
Carter 227. Hob. 156, 297. _ IN 

Mr. R. Counſel com: The Rejoinder in this Caſe is only 
an Anſwer. to the Plaintiff's Replication, which goes to Mat- 
ter of Fact only, ois. that he proſecuted his Bill of Middle- 

ſex, Hil. 13 Geo. 1. returnable the Term following. To this 
the Defendant rejoins what is Matter of Fact alſo, vis. that 
in rei veritate the Plaintift did not ' proſecute his Bill in Hil. 
but that it iſſued afterwards, and not till the zoth of March; 
which being Matter of Fat? only, is confeſt by the Demurrer. 
The Caſes that have been cited are all of them Caſes upon 
Latitats which bear Teſte, and that it is which makes the 
Eſtoppel, for the Record is againſt him; bat in the Bill of 
Middleſex there is no Teſte, which makes a great Difference. 

Suppoſing upon a Latitat the Tefte ſhould be omitted, the 
Court would take no Notice of it by Way of Eſtoppel, but 
it may be averred againſt. The Caſe in Late. is not to 
the Purpoſe, for there the Teſſe appeared upon. Record. Sup- 

ſing a Man ſhould be arreſted in Vacation, without any 
Writ being ſued out, and afterwards the Plaintiff ſhould take 
out a Writ, pretending that it iſſued out the Term prece- 
ding, is the Defendant eſtopped to aver in rei veritate when 
the Writ iſſued 7 Vide 2 Keb. 173, 198. 3 Keb. 213. When 
the Statute of Limitations hath given a Man a legal Advan- 
tage, tho it is a hard Caſe, yet this Method ſhall not a- 
void it, | | 

Cur The Bill of Middleſex is tho Award of the Cou 
but the Party is not concluded by that Award. The Statute 
of Limitations is a remedial Law, and made to preſerve 
Peace and Quietneſs, that People muſt either proſecute their 
Actions in Time or not at all; it was the Plaintiff's Fault 
he did not take out his Bill ſooner. ' There is a ſtrong Caſe 


in Raym. 161. the Caſe of Bilton verſus Fohnſon, which will 
J | ; go 
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geo a great Way in determining this Point. Yide the Caſe ; 
where it is held, that tho the Teſte of a Latitat is upon Re- 
cord, and the Party cannot aver againſt it, yet there would 
be great Inconvenience, if he could not ſet out the very 
Time of the Purchaſe of the Writ; and the Relation of the 
Teſte is only to prevent Fraud, and not juſtify a Tort. The 
Court further held, that the Plaintiff in this Cafe had no 
Remedy for his Debt, by Reaſon of the Statute of Limita- 
tions, unleſs. given him by this Fiction in Law; and it would 
not be right for the Court to give Remedy by Fiction, 

where it is expreſly prohibited by the Statute. Adjornatur. 


Pitman wer. bom, Mich. 6 Geo, Il 


( 42.) 1 Defendant gave a Warrant of Attorney to confeſs 
Debt brought "|. Judgment, Paſch. 5 Geo. 2. but Judgment was not 
233 entered up that Term; afterwards the Plaintiff brought an 
torney to Action of Debt, and declared upon this Warrant of Attorney; 
| — to which the Defendant demurred. Mr. G. Counſel inſiſted, 

that the Defendant, by his Warrant of Attorney, had con- 
felled the Debt. 0 / 
The Court ſaid, they never heard of an Aion being brought 
upon a Warrant of Attorney; that the Judgment not bei 
entred within the Time limited, the Authority was determined; 
nor can the Warrant of Attorney be any Acknowledgment 
Ju pre Def". of a Debt; and ſo Judgment for the Defendant per totam 


Cur. 


| Wilkinſon verſus Draper, Mich. ; 
s Ged. Il B. x 


K E. und moved to ſet afide a Ferdift; becauſe there 


( 43.) 
Verdi te wo trat u ſpecial Plea and Replication, and no Entry was 


the Plead. made thereaf with the Clerk of the Papers, which is irregu- 
ings which lar and contrary to Practice. Mr. $. Counſel: The Defendant 
eee — ſhould have objected to this in proper Time, but after Verdict 

trod with the it is too late to take Advantge of it. 1 
Clerk of the Bug the Court ſaid they would not ſuffer the Officer to be 
"pert cheated of his Fees; and ſo ſet afide the Verdilt, and obliged 
the Parties to go back to the firſt Fault. © 5 


Fe | Daniel 


{{ 


th 


#S 2 8 0 þ DP 5 by ; | 
1 = b 0 7 | : 
EI Cuſer in B. N &c. 6 Geo II 
* "Mr. . Counſel: The Reaſon i is, becauſe no Coſts are given 
a Ouare Dmpedit. It is the conſtant Practice to pay Colts 
_- Motions pf this Nsture i if the Plaintiff will: waive bis 
Judgment, we will waive our Coſts, and . the General Iſſue. 


Bat the Plaintiff not conſenting, the Court inlarged the Rule, 


455 - Thaiking hg verſur. Anne, Le of Hanni- 
. Kalter, AT 6 Geo..IL . 


K. 5 7 ee 4 Negro Slave, was carried by wo | 
. . 4 R ice of ' Peace, who committed her 
* Jooſe, idle 0 5775 as 4 Whig idle diſorderly Perſon, and for Inſul- 
diſorderly ting and Abuſng her. Maſter. It was further ſet forth, that 
ſho 85 8e. nl ſhe was committed for Want of Sureties; and DireQions to 
curity, bail- the Gaoler to keep her till ſhe found good and ſufficient Bail ; 
1 2 ſhe was ao oo — 5 N Mr. K. 
-| mov r diſcharg the mi 
0080 Df W only, and is not a Grete 
the Act Jad en like Mary Talbots Caſe; for there 
ſhe ought to have been ſent to the County-Caol. She is com- 
e as. 4005 idle diſorderly . * Inſulting: and 
ing bir M, ln f 100 Court is of Opinion that the 
mtnſent is — N got Bail for Syreties. 
o— K. We be Inſulting and Abuſing her Ma: 
3 fler 1 is an e.; Tut being committed er ern 
1840 


qc 
. . idle 3 Per lon, ſhe is not bailable. \. 
bats 0 12 find e Thea is no. cer⸗ 


W 92 25 


ſhe m 
1 R Counſel tþ Lge TING prove 
the Maſe r might 1055 a a Priſoner, 4 by 1 + TP br th 
8 wh e e A g = 
com or Want © „ and m 
anz. There, was an Affidavit read, that the was 
mae reeman. p 1 Wu 
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errin on Fe parkhurſt Mich. 
7 Geo. IL FR Vide-poſt Cale 49 


AR. R and Mr F 8 to thew Caubs/' This is J 
Rule to amend a Declaration in Ejeiment, by ahe- 
2 6 2 
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now it is for Tithes in Middleſex. This Amendment goes to 
the very Subſtance and 725 the Action, and the. Defe! 
dants bude pleaded to the Demiſe) n laid in the\Detlat ati 
There is 4 Difference between Actiont in Ejettment and all 
other Caſes ; and the Court will never intiff in 
Ejectment to amend his Declaration. 
Mr. 4. Counſcl ct The Court have frequently ſuffergd 
the Plaintiff to amend his Declaration, where the Miſtake 
have been more material. In Aſſumpſit by the Execators of 
the Duke" of Marlborough, the |Cotert gave the Plaintifft 
Leave o amend, by laying the Aſſumpſit as a Promiſe made 
to them, whereas before it was laid as a Promiſe to the 
Duke himſelf. So where the Word Felonice hath been omit- 
ted, the Court have given Leave to amend after Iſſue joined, 
and the Cauſe been actually carfied down. to Trial. Eject- 
ments are the tures ok the Court, and therefore may 
take greater Liberti6s in redtifying theſs Miſtakes. In this Caſe 
the r en which 8 deli w_ 7 yy i right, it 
10 6 Daala ration in t L — wrongs T 
'.,Cur>11Weiinecer far Backman in Fjettment to a a 
ended where it alters the Subſtance of the Aion; . but TY 
Declaration delivered in the Country it right, the G 
tha Jſtie nay be amemded by it; but here the Rate 'is i e 
amend the Declaration, and you cannot amend the Copy 7 on 
the Tae by this Rule; and the”Rule multibe gifs 
C Prong 2190) re +4ec? FE "BE 9 
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The King "verſus Inhabitants of Ec- 
br cleſhome, Mich. 6' Geo. II. B. R. A 


Dore M hee L 10.22% to. sb m 5 
R. for a Centiorari to rempve.en-Order of the Ju- ( 48. ) 
. Kiees relating to the Repairs of the Highway, and obs Highways, 
taiped a. Rule to ſhew Cauſe. Mu. L. There is ho A, which 
preſetibes a Method for the Repait of tho Ways but the 3 C 
4 W. & by that Statute, no Certiorari-lies, uoleſs the Right 
come in Queſtion ;' by'7 G8 N. when a Townſhip. is not able 
to repair the Ways, if the Inhabitants will contribute 6 d. per 
Pound, the Pariſb 15, 10 repair : but how by the Meitiod 
preſcribed by 3 0 4 Worn: atio a0 ns Ii. Ae 62 
Cur: How can the Juſtices make an Order to repair, and 
how * they make a Rate but by 3 & 4 V Rule dif- 
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| Berviogion, bela, Parkhurſt,” Mick: 
6 Geo. II. B. R. Vide ante Caſe aj 


K R. A now moved again to mend the Copy the ie 
12 2 M the Declaration delivered, by changing the County 
jedtment a- from Abe de Backs, "which was gramed by the Churt; 
— but they refuſed to let the Plaintiff ſtrike out Tenementa Præ- 
tion. diff, and "inſert di miſſa pramiſſa inſtead of them, or to let 
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Lance verſus Draper, Term. Hil. 
6 Geo. II. 1732. B. K 


| K 1 had udgment to recover his Debt and 51. | 
g 9 Puts ory The Defendant brought Error; * 
quaſh 1. Judgment being affirmed; the Plaintiff had 12 J. for his Coſts 
427 75 * - allowed him upon the Writ of Error. Whereupon he took 
r f r bt and Coſts u 
riance be- out a Cap ad atizfaciendum to levy the De pou 


28 ieinal ſudgment, acetiam the 121. Colts u the 
— Wee e The Plaintiff afterwards took out a Teftarum 


n to levy the Debt and Coſts recovered below, but took 
no Notice of the Cale upon the Writ of Err. PER IVE 
Mr. 8. Coupe! moyed to quaſh. the Teſtatum 71 8. r 
this Varlkdlices i URLS haben 995 5 
+ 6 is. 6; Variance, but the Teffatum. is a- 
| — de igel Record ; before the Statute for A- 
. © mendment of Writs of Error, where the Writ contained 
mare than the" original Record, that was always held" to be 
na material Variance; but where the Writ contained Teſs, as 
where judgment was againſt 4. of B. in the County: Ge: 
and a Writ of Error had been brought to reverſe the" 
ment againſt A. without mentioning the Addition, 2 | 
Writ was always held ſufficient; and the Reaſon is, uſe 
it is agreeable to the original Record; and tho it is not ſet 
out in o full a Manner as it might be, yet there is ſuſheient 
to make it anſwer the original nns 
But the Court took Time to conſider. 
i A Sea a n 1 9 t e 
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2 Defendant and another were jointly and ſeverally, C J 
| bound in a Bond of 200 J. conditioned to pay 100 J. at ins. 
a Day certain; but it was further provided, that if the other 
Obligor became inſolvent, that then the Defendant, upon Pay- 
ment of 50f,- at the Day, ſhould be diſcharged of the Bond. 

The Plaintiff brought his Action upon this Bond againſt the 
Defendant, ' who paid 30 l. into Court, and then pleaded a 
Tender, and that the other Obligor was become inſolvent ; 

the Plaintiff took the 507. out of Court, and then demurred 

to the Defendant's Plea, in order to have his Damages and 

Coſts; whereupon the Defendant *moved the Court to ſtay 


Proceedings. $a 

Mr. T. Counſel for the Plaintiff inſiſted, that the Tender 
was not well pleaded; for that it did not appear when the 
other Obligor became inſolvent; and if he did not become ſo 
till after the Day of Payment, then the Condition was broke, 
and the whole Penalty forfeited ; and cited 2 Cyo. 594. 

Mr. §. Counſel com: The Defendant muſt go before the 
Maſter to ſee what Damages accrued before the Money was 
paid into Court. The Plaintiff inſiſts, that the Tender is not 


Kent & 


Coſts and Damages. f W ee 

Cur: The Condition of the Inſol muſt have Refe- 
rence to the Day of Payment ; but if the Inſol * 
after that, the whole is forfeited; it does not appear by this 
Plea when the Inſolvency happened, but the Plaintiff has 
eaived this by accepting the 30 l. and fo refe it to 
the Maſter, to ſee what was due for Coſts and Damages bo- 
fore the 50 l. was brought into Court. 


| Muſgrave ver. Povee, Hil. 6 Geo. II, 
| B. R. Vide poſt Caſe ga. 


HE Defendant was libelled againſt in the Biſhop of ( $2. ) 
's Court, for calling the Plaintiff Rogue and Raſcal. cr 
Mr. E. Counſel moved for a Probibition, and ſuggeſted in 5 an. 
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foned the Plaimiff's giving 1/1 Language firſt, and = 
a 15 Defendant a Lyar. Theſe Words are not pun 


ia che Spiritual Ours." n 1951 
ene 
i, e Lander, Hil. 6 Geo. II 
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R. N. Counſel ifor the plant * Eevor, * 
gainſt the Defendant an 48 in C. F. by. Bill, 
eo. 2. and an Impar lanee to a Day certain 1 
1 dgment for the Plaintiff by Default N \ Ver 77 Inquiry 
taken out returnable. Ca — 
general Return in Eaſter Term, an 


A wh 


Fo 
ment. And the Error inſiſted upon =. 1 an fo 5 05 


are of the ſome Nature trith Bille in this Curt, and 
all Proceſs i ſued out in Conſequence a ed ought 40. * 
returnublę at a Day certain. That this. Exrot is a Mil 
award 17 Proceſs, and not amendable within an) of the 
2 Fraſaile, hich. extend on to Tubes rs 
you Counſel: This is a ee e and; aided by 32 | 
H. S. which aids Diſeontinuanees aſter Verdict only; but f 
late Act for Amendment of the Law extends t0 1 710 
by. nnd brings them within the Rena, 
Statute; and the Caſe of Leppor and Hobbs, was. cited 
Mr. Draper (amicus Cur') which Cafe was in Pol ah. 3 Geo. 2. 
Aﬀion againſt the Defendant an Attorney in C H. b Bil), | 
and Judgment by Default; the Plaintiff took out a Writ of 
Inquiry, returnable at the General Return; Error w. 
how * in _ N 2 hel 10 * n the Statute, o 


40 * _ — fo Cauſe 15 again. Ns] * 


Mr. S. Counſel now ſpoke to this Cauſe again, don fa 
it was nothing but a Miſcontinuance aided by 32 Hen. 8. 
and cited the Caſe of the King and the Bi Laren 
Ireland wich was e Impedit returns le 
certain, but the Retntn} in the Vmire was made upon 18 
general Return-Day, and a Writ of Error being brought in 
this Court, Paſch. 3 Geo. 1. this was aſſigned for Error; and 
after it had been ſpoke to ſeveral Times by the Counſel! is 
"the Bar, Parker C. J. in Trin. 3/Geo- 1. delivered the 
nion of the Court in Confirmation of the Judgment; that 
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wages E the Prociſs, and cited Inſt $25ravither Dis 
rence. between a Diſcontinuance and a Miſcontinuance. 7 
Diſcomtinuance in Proceſs conſiſting in not doing - where a 
Proceſs is not continued ; and a Miſcontinaance ij when one 
Proceſt ic awarded inſtrad of another, or then a — is 
given which is not legal. It was likewiſe held, that this s 

tute extended to Civil Cauſes at tho Suit of the Crown. 

to the Caſe of Lepper and Hobbs. he ſald, he had looked into 
it, but it was entered with an Aljor natur only, and not 0 


termined. The Court held the firſt Caſe to be in Point; * | 


that thers was no Danes only in the prdſbtit Cate 
Jury appe ar upon a 


nit of Inquiry, and there they were re- 
Red bo y Fenire; wo fo Fk. as affirmed per Cur. 


And it 3 adjudged afterwards in Eafter Term following, | 
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being ſpoken by one 8 againſt another, are For bao: 


Words of dal and Detraction, and properiy oithin the * 
Cogniſance of the Spiritual Court, * cited 2 Roll. Abr. 29 Wo 
ple 8. 297. '2 Lutw. 1053, 1054, 105%. 3 Lev. r 
. Mr. F. Counſel com: Theſe are only Words Tf Heat and 
Paſſion, and in no wiſe reflecting upon'his Function, and cited 
Comb. 25 3. 2 Show. 4 454 
Cup”: In the ſixth of the 
taken upon Motion of the li Where the 
in themſelves. in 1.7 a Refleiti 5 . th 1 rafe ion or Bu- 
fineſs of another Perſon, and et Feral, and have 


no Ti endency to any particular Funk lion, as in the eſent 
Ruge and Raſcal are general Words, aud do not in 2 
leaft relate'to the Funttion of 4 C and . 


c 2 this gion, was 
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Lare for Per 
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Notice of Trial, but not bei 
neorr emtered the Rar, and 


therefore" was. obliged ro _m— 


ready with the 54 ue” he qua the 
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the Proſecutor Cofts.. And gow in this Teri, Me. &. Counſel 
moved in Behalf of the Proſecutor to quaſh the Tndifiment. 
Mr. F. Counſel cont The Proſecutor is now too late; the 
Defendant bas pleaded, and the Parties are at Iſſue. If the 
Indictment is now quaſhed, it muſt be upon Payment of the 
Defendant's Ci/is ; and of this Opinion was the Court. And 
becauſe the Proſecutor would not agree to pay 5 the 
E gg to e a Wann | | 


Harcourt a us Seagrve, Paſch. 
s Ged. n 


\ C56.) CTION. 0 Debe upon a n Defendant d 
| Special De- murred ſpecially, here was a Joinder in Demurrer ; 
waived, and but before the Time for Pleading was out, the Defendans 
Nil er r Paper, and pleaded Nil de- 

ae bet per Patriam, .. 
— Mr. B. Counſel to ſet aſide this Plea. Wheneoer the De- 
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Hil. vos Ks, Thins. Re eynolds, 
Paſch. 6 Geo. II. B. K. 75 


* 57. F N Motion: to ſet aſide 3 r the' Caſe was 
— this: Action upon ſeveral Covenants ; the Defendant, 
ſet it aide. toithout craving Oyer of the Indentures, ſet forth Indentures 

of Covenant in his Plea, and then demurred generally to 
' the Declaration; but the Court ſet aſide the Demurrer ; be- 
cauſe n ſet forth any Deed, 8c. without 

_ crak 

Sed Qurre. For tho the. Party demanding is not bound to 
= without it, yet he may plead without ut, if he will, on 
a upon himſe to recover the Bond or Deed ; tho' if he 
bl R and de- 
mand Oer. . 28, 3 Salk. 199. and in Wymark's Caſe, 
"Os Fer: A Defendant "pleaded a Deed without * 


C. 


Gl — El 10 


= the Plaintiff confeſſed. a Deed, but without. Oyer b 
the Condition, and aſſigned a Breach; and held good. | 


Þ 099 dee bod wing yard 
_ Ver. Buſhell, Paſch. : Geo. II. 
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A 10 K. in * an t. 1 * 5 
ü married Woman plæaded Cooertur but the 8 . 
ee went w Ane —. d RN. 
| Tor was brou and lie after Af. 
upon that ] aimed. ee —— brought, Error frmaace. 


coram vob HEY 10 27 Error in Late; and there- 
pon the Plaintiff moved to have Execution; for after Zude- 
ment affirmed a Writ of Error coram vobis will not lie; but 
in Support of this Writ was cited the Caſe of Tompſom and 
I,yon, Paſch., 4 (Feo, 2. In an Aion in the Marſhal 
ares the 2 gave Cboertare in 21 — 
anding which Judgment ven again 1 0 jos 
15 — Error in this 3 Judg ment was affirmed ; 
ſhe ad brought Error coram 8 and Ane 
Error that ſhe was a. Feme Covert, and the Court 
this for Error in Fadt, and reverſed the Fudgment. Bur the 
Court afterwards in the preſent Caſe. gramed the Motion, and 
held, that Error coram vobis will net lie after Affirmance of 
. ; for this Writ ſball nat be allowed int at the © 
i/cretion of the Court ;_ and L. J. N 1 V 3 Vide 
Cro. El. Wha, N * gh N 
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AZZ TER * in B. R. the Parties entered late an 1004 59. ) 
reement not to bring Error in 2 notwith- Error 
Panding which the Defendant brought Error, &c. this the 
Plaintiff applied to the Court to quaſh it, and had a-Rule ac- 
cordingly; upon which he ONES took out Execution ; and 
the Court being now moved to ſet aſide this Execution, it 
was inſiſted upon, and ſo ruled by the Court, that the Rule was 
10 Superſedeas to the Writ of Error; if the Defendant re- 
fuſed to obey the Rule, the Plaintiff might have bad. an Ar- 
tachment ; | but while the Writ was in . the mend 
not lee out * % L | 


V i{- hit 


Ke 9 . I? Darby 


1 


* 0 CY Nis int * x 9 
* ang! DOR 01 E * 7. 


„ Paſch. . . 1 I 


r 8 


15466 e 110 
. AR BEA x 


[Bane te fend, 2 Reel! + 
| „Vent. 92; 93- nd fall 


ND | * bs” to this weis, ur of" this a 
Aue ws ade aedordingly. - * 1 | 
— 7s te Ole e nd Graige 1 9 Geo. 1. 1 Di- 


boft- # new Writ un | grand per 0 ret 
Cd Cl es * 


A Na! 4:32 1 '2 7 199713 248 $11 «4 £ 


J urants ar- Withans, ach 6 Geo, I L 4 


Shu FAR 7 
- 9 
* 8 At; min a0 * Fr band R nn 14 * 


* e 


(61. ROR apon 8 Fulotnent in C. Bi pon 
— 3 5 Ex an Sow n — Court” ll 6 the Def 
| dant”"Executor,” &c: for bis Fees and Buſine 0 ieited for 5 
. 4 ebe r et forth, that the Defenda 


| HARD ty bits Ve rhe un of 6 I. for Buſineſs done 
225 17 a, &c. he in e, inde promiſed to p 
bim 60 l. Deftadam pleade U | Fudg ments had again 
him as an Executor, and that he had not Iſſett ultra to [ati 
the Plaintiff's Demands. The Phinney, confeſſed the Defen- 
a 5 i and entred Fudgment with Prayer of Executi 
indo 'ae@iderent ; d d Nr of Errot lum br 
2 Judgment, Mr. M. Counſel took tevo Exceptions, 
1 That this being an Action upon ſeveral Promiſes, the 


fideration muſt be mutual, or otherwiſe the Acton + 


| 8. 1 and we Zum of 61. 15 nor ſufficient to raiſe a 
1 derb for the Payment of 60 l His fecond Objection 
= the Ptoccedings being by Bill, the Defendant in wp 


ca”"ought" to have concluded ' 79" 22 die impetratibnis 
. Wage a te Heh dene in this Caſe, that | e had no 
M . Counſel gion Brevis originalis. © i 

— ſel cont”: As'to the fir Obje@lion be nid, 


Libruß mentioned in the Conſideration, w 
— ge, add the Declaration is well enough whhour 
it; for it is ſaid 1d ih"the"Confideration inde he promiſed to pay 
fe pradi for Libras; ſo that if the Sin be omi 


the pr as is good. To the ſecand tion be ſand, 
* 6 ot K if 


= 7 5 L cs Geollk ton 


# the Defendant Plea is — aſs be for the 
Slainriff is either Cvart, fo S 
vantage 8998 1 udgment was affirmed 
per Ow Vide * — 

Sæicagiat a * 28. 1 
Sow of 30. Ju nt v0 „ iſe @ Con — n 
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R. R. Counſel, to « Ort, e ited. (62. 
to remove ſeveral Orders ices of the * p 
E. Cr Ter 

ways, according to a Power granted to them by the 3 
V. & M. c. 12. / Virtas of which Staate, the 3 
in Seſſipns order an Aſſeſſment 'to be made to repair the High- 
, &c.,provided ſuch Aſſeſſment does 2 exceed 6 d. in — 
Pound ; 'and it is further. enacted by the 2 Statute, that 
all Matters concerning Highways,.&c. etermined in 
F ewhere; and 
that. no Preſent ment, Iudili ment or Order, made by Virtue 
of this A ſpall be. removed by e RAY 
GN aye * other hows 1 CW 1 to Ry 
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Goodttl ver Poms Pu Paſch. 6 Geo. II. 


wy. „ (16 1999 Gen its enen 
5 dat dei ag ſeiſed of Londs ( 63. ) 
in Fre covenamed, ＋ rhe clativa} Zoce and ififiieg Eje&ment. 
which he had for "bis Wife Anne, and for ber berter Provi- 

2 1 — er 


3 to | 
e l EE 
Wife for Life, | 


int; and for Want of 
2 illiam Thornton the Le e 
Birk died without Iſſue; Anne entred 
Releaſe conveyed' the Lands in Queſti 


Swallpjece in Foe, who made = Leaſe 


— — ' —— — — 
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Qneſtion to the Defendant. Anme dies; after. whoſe Death 
William Thornton entets; upon * + 2 of 
Jane Small piece ro- entets, apom cuhic Zſefiuent is 
brought.” And" this Matter eben, a Caſe Jor the De- 
rermination" of this Churt, Mr. R. Counſel argued for the 
Plaintiff und Mr. N fur the Defendant. t. 

Mr. R. the Doubt in Oneſti _ 2 theſe two 
Points, viz. what paſſed by the Teaſe and Releaſe to Jane 

piece; and if it ſhould be adjudged that nothing paſſe 

U 3 — zhew 2dly, ehether the Linitatios of 115 

ſe to William Thornton ca. 6; good Limitation to taiſe a 
Uſe to him or no. As to the firſt Point, whether a Uſe is 
raiſed by Fine or Feoffment, there is no Occaſion for any 


1 Confideratibri ;' becauſe the Uſes are raiſed out of the Eſtate 
of tbe Truſtees, ' in whom the whole Fee-ſimple is veſted; 
bu in all Caſer upon Covenants to ſtand ſeiſed, the Uſe ariſes 

out 'of the Aſtate of the Covenantor, in whom the Fre remains 
till the comtintent Dye uriſe; and therefore there muſt be a 


ohſideration, otherwiſe no Uſe can ariſc upon ſuch Limita- 
tions. 2 Sid. 66. Natural Love and Affection is a good Con- 
ſideration by Reaſon of Proximity of Blood; fo the Love and 
Affection which a Man bears towards his Wife, is a good 
Conſideration ;" but where there wants Privity of Blood, or a 
oaltable' Cumfideration in Money, there the Limitation if ab- 
ſolnely void. In this Caſe therefore the Limitation of the 
Uſe to the Wife is a good Limitation, there © appearing a ſuf- 
ficient Conſideration upon the Face of the itſelf to raiſe 
a Uſe to her; ſhe takes an expreſs Eſtate for Life ; but what 
makes the Doubt in this Caſe is, the Power which is gi 
to the Wife of limiting over the Eſtate' to ſuch Perſon md 
to ſuch Uſes, as ſhe ſhall appoint; ſo that here is no Ceftus 

ue Uſe named in certain, neither can any Conſideration be 


7 — in Blood ; if Jane Smallpeice bath any Title, ſhe 
mult claim by the Covenantor ; h ſhe cannot claim 


under bim, becauſe ſbe it a Stranger to the Covenantor, and 
likewiſe' there is no Conſideration ; ſuppoſing the Covenantor 
had covenanted out of Love, &c. to his fe, oy ny ſeiſed 
to the Uſe of bis Wife for Life, Remainder. to Anne Small- 
peice; in this Caſe n Uſe could ariſe to Anne Small- 
peice; for there i no Conſideration either or im- 
plied, and being altogether a Stranger in Blood, ſhe cannot 
claim under the firſt Covenant. Nor can any Conſider ation 
be noerred in this Caſe, becauſe the Appointee, at the Time of 
raiſing the Uſe, was uncertain ; and this agrees with Mildmay's 
Caſc. Where Uſes are raiſed by Covenant in Conſideration 


of paternal Love, Oc. or for the Advancement of any of his 


Blood, and after in the ſame Covenant a Proviſo is added, 


that 
5 the 


> 
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the Covenantor, for divers good Conſiderations, may make 

Leaſes for Years to his $02; or Daughters, or any other of 

his Blood; yet the Covenantor in ſuch Caſe cannot mako 

Leaſes to his Sons, ci much lefs to any other Perſon ;: bes 

cauſe the Power to make Leaſes Years war \v0id 

when the Indenture was ſealed and delivered ; for the C 

dbenant upon ſuch general Conſideration. cannot raiſe an Uſe ; 

and no particular Averment can be made, becauſe bis Intent 

eas as general as the Conſideration" was; and bis Intent as 

the Time of the Delivery of the Drei was not to make a 

Leaſe to any Perſon in certain, but. a Demiſe generally to 

whom he pleaſed ;- and therefore the Power to make Leaſes; 

the Uſes being created and raiſed by Covenant upon the Con- 

ſideration aforeſaid, were void ab initis; and no Averment A 

can make it good, or reduce it to any Certainty, for the In- 

tent of the Covenantor is as general as the Words are: 1 Rep. 

176. b. As to the ſecond Point, ois. Whether there appears 

ſufficient Matter upon the Face of the Deed to raiſe a Uſe 

to Pilliam Thornton, he argued, a good Uſe would atiſe to 

William Thornton. If a Man covenants for divers good Cauſes 

and Conſiderations to ſtand ſeiſed to the Uſe of John a. Stiles, 

tho' J. S. is not mentioned to be of bit Blood, yet the Relation 

he bears to the Covenantor may be averted ; in thir Caſe there 

fr no Oueftion but if William Thornton bad been mentioned 

ro be the Sifter's Son, but then we Uſe would have ariſen 

to him upon that Covenant ; and the Conſideration: of Love, | 

&c. might have been averred, as is adjudged in Mildmay's 

Caſe, 1 Rep. 176. b. * * EN BD 

lt is the Intent of the Covenantor not only to provide 

for his Wife, but his Intent is likewiſe to provide for Ji/liam 

Thornton who was his Siſter's Son; if Love and Aflection to 

his Wife had been omitted, yet all Uſes in Remainder to Re- 

lations and the next of Kin had been good; nor can the Con- 

fiderat ion of Love, &c. to his Wife, nentianed and expreſſed 

in the firſt Limitation, deſtroy theſe ſubſequent Uſes; for a 

Conſideration, when it is not inconſiſtent with the Deed, may 

be averred; tho a Conſideration be 'expreſly mentioned in 

the firſt Limitation; and ſo is Bedel's Caſe, of 40. Har- 

pur / Caſe, 11 Rep. 24. b. 25, a. where it is alſo reſolved, that | 

altho' ſhe be not mentioned to be bis Wife, yet an Auer ment | 

may be made to that Purpoſe; ſo if a Man covenants to ſtand | | 

ſeiſed to the Uſe of J. B. without mentioning him particularly 

to be his Son, yet J. be averred to be hit Son. 

Mr. F. cont': He agreed, that the two Points: mere the gf 

per Points in Queſtion ; in this Caſe, the Power which is 

1 t0'the Feme of limiting over, &c. depends upon the firſi 
und the ls x fall within that- ra- 
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rounem, but from the firſt Covenarits. In t 


the Method in which it is now limited is more advantagious 


might notwithfianding her Coverture have diſpoſed of it 


firſt Covenant; if a Man, in Conſideration of Money given 


tion will be good; the Reaſon of Mildmay's Caſe is, : becauſe 
the Uſes ariſing from the Power reſerved to the Conenantor 
do not fall within' the Conſideration mentioned in the Cone- 
#ant;'it is admitted, that if the Eſtate had been limited to 
Anme in Fee, that in that Caſe the Leaſe and Releaſe to her 
Siſter Jane Smallpiece would have been good; the Limita - 
tion, as it now ſtands, falls ſtrongly within that Reaſon, only 


to her than if it had been actually limited in Fee; for as it 
now ſtands, if ſbe had remarried with another Husband, 


1 of otherwiſe to her own Relations. Here is an expreſs 
Power given to Anne upon Conſideration of Love and Af- 
fection; which Power ſhe hath put in Execution by making 
a Leaſe and Releaſe to Fane Smallpiece, who does not claim 
as by a Conveyance from Anne, but is in by Virtue of tho 


by B. covenants to ſtand ſeiſed to the Uſe of B. for Life, Re- 
mainder to C. in Fre, the Remainder to C. is good; and yet 
he is a Stranger to the Gift of the Money. 2 Roll. Abr. 784. ph 
6 & 7. But the Remainder is grounded upon the Cumſidera- 
tion; and yet the Conveyance in that Caſe did not operate by 
Way of Bargain and Sule, but by Way of Covenants to fland 
ſeiſed, and the Power of limiting over; this Caſe is grounded 
upon that Conſideration. Note: Since the Statute, where a 
Gerſon covenants to ſtand ſeiſed in Confideration of Money, 
after the Covenant 15s inrolled it x tro; by Way of Bargain 
and Sale ; and yet it does not .take its fees from the In- 
Caſe of Knight 

and 'Tomlinſon, the Teſtator deviſed Lands to one for Life, 
with a Power to the iſee to limit the Eftate over in Fee; 
and adjudged, that where a Perſon takes an expreſs Eſtate for 
Life, he cannot take a greater Eſtate by Implication ; but never- 
tbeleſs the Deviſee may diſpoſe of the Eftate according to the 
Power given him by the Teftator ; which Determination falls 
within the Reaſon of this Caſe. And yet in that Caſe, had 
the Power been general, without giving an expreſs Eſtate, a 
Fee would have paſſed. 1 Salk. 239. . | 
As to the ſecond Point, eig. whether there appeared ſuf- 
ficient Conſideration to raiſe a Uſe to William om, he 
held there did not; for the Conſideration muſt be ſuch a 
pps why wn had in View; if a * cob 
nants to ſtand ſeiſed without mentioning any Conſideration, 
there can be no Averment of a Conſideration; in Mildmay's 
Caſe, where Love and Affection is expreſſed, the ng 4p 1 
whom the Uſe is made may aver in what ee he flands rela- 
ted; af that he is Son, Brother, as ſo if the Covenant be ge- 
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ner al with Cinſideration, and the Perſoin and the Relation be 


bears the Covenantor be \ſhewed, the Confederation" may be a- 


verred; but in this Caſe there is no Conſideration,” nor does it 
appear in what Degree William Thoraton ſtands related to 
the Covenantor ; and ſo a Difference between this and Mild» 
may's Caſe, and therefore cannot. be aided by Averment. 
The Statute of Frauds makes this Caſe much ſtromger; for by 
that Statute, al Declarations and Uſes Trfts. &c. are 
made void, unleſs proved by ſome Writing ſigned by the Party; 
or by bis Laft Will in Writing ; now. here appears nothing in 
this Writing to raiſe a Uſe ; for altho' Uſes are declared, yet 
if there does not appear ſufficient Matter to create them the 
Declaration is made void by that Statute ; for /ince the Sta- 
tute, no Uſe can be averred by Parol, bat muſt be reduced 
into Writing, &c. He urged further, that the Conſideration is 
not ſufficiently found in this Caſe, which is now to be conſi- 
dered in the Nature of a Special Verdi it ought to have 
been found certain, that the Uſe ariſes 4 * Conſideration 
of Love and Affection; fur in Pleading, it is not ſufficient 
to alledge he is Son, &c. without averring the. Conſideration ; 
for upon Iſſue joi ned nothing can be found upon Verdiſt, but 
that he is Son, &c. ſo that if no Conſideration be found, 
none can - be inferred afterwards to raiſe the Uſe./ 
Mr. R.'s Reply: The Caſe of Knight and Tomlinſon 5s 4 
Caſe in Point, k far as it manifeſts that Anne took an Eftate 
for. Life. It is expreſly laid down in Bedel's Caſe, that an 
Averment may be made that is conſiſtent with the Deed, pro- 
vided the Perſon is certain; and that this Averment is tra- 
verſable and iſſuable appears in Mildmay's Caſe, 1 Rep. 176. l. 
In the preſent Caſe the [Perſon is certain, is. to William 
Thornton ; and had he been mentioned in the Deed as Siſter's 
Son, without Doubt that had been a good Conſideration to 
have raiſed a Uſe. The Statute of Frauds doth not extend 
to this Caſe; the Limitation is here by Deed, Gc. and the 
Averment is only to make and explain the Conſideration as 
vailable ; but it docs not extend to create the Uſes, but is 
only to make the Conſideration ſufficient to ſapport the Uſes 
which are declared by the Covenants to ſtand ſeiſed, and 
reduced into Writing according to the Statute. | 
Raymond C. J. Under whom does Jane Smallpiece, 16 
whom the Leaſe and Relaſe was made, claim, and how does 
that Conveyance to her operate? It ariſes out of the Eſtate 
limited by the Hushand,” and ſbe being a Stranger in 
to bim, and there having been no Conſideration of Money 
made to bin, the Leaſe. and Releaſe is void ; for ſhe does 
not claim by that only, but by Virtue of the firft Core 
; nant j 
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1 Averments in theſe Caſes are not altered by the 
Statute, nor does the Act extend to them. The Intent of 


the Covenant is plain; but the Ou ſtiom in this Caſe is, how 


the Uſe: will ariſe, and whether the Conſideration is made 
good by Hoerment. 


P. J. No Part of the GonGdendlinn can extend to the 


Leſſor; for natural Love and Afettion to the Wife cannot be 
extended to the Nephew; neither can the Intent of the Cove- . 
nantor make the Uſes good, for there muſt be a Confidera- 
tion; or the Limitation is void; and the Intent can go no fur- 
ther than appears upon the naked Limitation of the Uſes 
themſelves. | 

iP | This Cale, will deſerve Conſideration. If Jane Small. 
piece hath any Eſtate, ſhe muſt claim it from the Cove- 
nantor. But ſhe can claim no Eſtate from him, becauſe there 


z neither Privity in Blood, nor Conſideration in Money; and 


in all Chernant i to fliand ſeiſed there muſt be a Conſideration, 
or the Limitation: it void. When a Conſideration is once 
expreſſed, it will extend to all to whom a Uſe is limited; 
provided the Perſons are certain, and mentioned by Name 
wit hin the Deed. The finding helps. the Plaintiff in this 
Caſe ; he is. found. to be the Sifter's Son, which is as firong a. 
if he had been ſo named in the Deed. © | 4 
L. J The Defendant. can have no Title in this Caſe ; for 
the Perſon who conveyed to her had but an Eftate for Life, 
and no Fe; if therefore: the Defendant hath any Title, it 
muſt | ariſe out of the Eſtate of the firſt Covenantor ; but it 
cannot ariſe out of his Eſtate, becauſe no Privity in Blood, 
nor other valuable Conſideration. As to the ſecond. Point, 
there ariſes ſome Difficulty, tho upon the Equity of thoſe 
Caſes which: have been cited, the Plaintiff ſeems to have 
good Title. Y/berever in a Deed the Conſiderations. are ge- 
neral, an Auerment which is conſiſtent with the ' Deed may 
be made; ſo there the Conſideration i particular, as if a 
Man covenants out of Love, &c. to his eldeſt Son to ſtand 
ſeiſed, &. Remainder to his ſecond; Son, notwithſlanding the 
Cunſideratiom i, particular, and reſtrained to the eldeft Son, 
yet it may be extended to an ver ment to relate to the ſecond 
Som; but there he is expreſſed to be his Son, which is an Ex- 
planation of the Conſideration upon which the firſt Uſe ariſes. 
In this Caſe, here is no Explanation, and yet he ſaid he was 
inclinable to think it aided by the Averment. The Statute of 
Frauds is not in Queſtion, nor of any Force in this Caſe; for 
when the Uſe is created by Deed, the Conſideration may be 


averred, as Payment of Money, ©c. Sed adjornatur, in order 


for a ſecond Argument. Aa 7 
ax 1 Upon 
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Upon the ſecond Argument, Raymond C. F. delivered the 
Opinion of the Court as follows, viz. 1 

That the Remainder to the Wife, with a Potver to limit 
over the Eſtate to ſuch Perſon or Perſons as ſhe ſhould ap- 
point, was a void Limitation, and conſequently her Con- 
veyance to Anne Smallpiece by Leaſe and Releaſe was a 
void Conveyance, and therefore the' Defendant can have no 
Title. 2dly, That the Remainder to William Thornton was 
good ; for here is a Ceſtuique Uſe named in certain, and he 
is found by the Verdict to be Nephew to the Covenantor ; 
and according to the Reſolutions in 1 Rep. 176. b. 177. a. 
Mildmay's Caſe. 7 Rep. 40. Bedel's Caſe: 11 Rep. 24, 25. 
Harpur's Caſe. The Conſideration may in this Caſe be aver- 
red; and therefore Judgment was given for the Plaintiff per 
totam Cur . 


Gale ver. Mottram, Paſch. 6 Geo. IL 
B. R. Vide poſt Caſe 103. 


. an Action apo an Arbitration Bond the Defendant 0 6752 
5 


leaded no Award, The Plaintiff in his Replication ſet god 
forth an Award, and aſſigned a Breach ; whereupon the De- 

fendant applied to the Court for further Time, and had a 

Rule for further Time to plead; the Defendant ſtaid till the 

Time was expired, and then demurred generally. Mr. F. Defendant; 
Counſel now moved to -ſet aſide the Demurrer, and that = further 
the Plaintiff might have Liberty to fin Judgment; berauſe him dy the 
the Defendant had not pleaded an iſſuable Plea, as is the Court to 
wſual Praftice in all Caſes where he moves for Time to plead, 3% may 
and it is under theſe Circumſtances only that the Rule il nerally. 
granted; ſo is the common Practice in Cum Sracc; and 

tho' he could not uce a Precedent in this Court, yet the 

Reaſon of the Thing is the ſame; for otherwiſe the Ob- 

taining the Rule would only be a Trick of the Defendant's 

to get Time in Order to delay the Plaintiff's Proceedings; 

for the Defendant may, at any Time before Fudgment, waive 
his Demurrer and plead over. 

P. and the reſt of the Juſtices againſt the Motion. There 
are two Mays of Pleading the General Iſſue ; the one when 
the Plea goes to the Fatt, and concludes to the Country ; the 
other is by Demurrer, which is an iſſuable Plea in Law; 
we do not indeed in theſe Caſes allow him to plead a dila- 
25 Plea, as in Abatement, &c. but upon Demurrer the 
Plaintiff may join Iſſue, and have Judgment npoy the Plead- 
ings. I do not ſee how the Defendant could have phaded a 
G g : general 
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& general Plea to the Cottmtry; for ſhould he rejoin and ple 


Wich the Arreſt was made is inſu 
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no Breach, that would have been a Departure from his 775 


| Plea," and world admit un Award. en the Defendant 


moves for Time to plead,” he does not by that Means watoe. any 
other Adoantrage'; and ſo the Morion was denied per Cur. 


Innys verſus Sinclear, Paſch 6 Geo. II. 
K. Vide Holmes verſus Mendeſe, 


= 
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12 Tefendant trat arreſted, and held o Bail, upon 
1 © Affidavit made by a third Perſon, and not 7 Ly 
a4 


. Plaintiff himſelf, of a Note which. he had ſeen in the 


's Notary Publick at Hamborough,  wherely the Def: 
mt promfed; &c. ro pay the Plarmif, &c. Mr. F. move: 
to diſcharge the Defendant upon common Bail, becauſe the 
avit was not ſufficient ro aſcertain the Cauſe. of Action. 


Mr. S. Counſel oppoſed the Motion, and offered to ſupply 


. © this Defelt by a ſupplemema Affidavit. To which it was 
_ anſwered, that 12 Geb. 1. intitled an 4G to prevent frivolons 


and' onations Arreſts, makes it neceſſary for the Aaacit to. 


| be previous to the Arreſt, and ſo are the expteſs Words of the 


Act; but in this Caſe it is admitted, that the Aﬀedavit upon 
theient ; it muſt therefore 


be throws oat "of the ion, and then how will the Matter 


fand it will fand thut,” that the Defendant war arrefied 
wi hon um Affidavit at all, which i legal, und con- 
tray to the M of Parliament, which enaftg, that no Pers 
fem whitſorver all be 'arye/ied and held to pecia Bail, 


anleſr. Afidacit be made by the Plaintiff, that bir Debt 
ir" upuardy of 101. and except the Sum 'ſeorn to be in- 
dorſed on the” Back of the Ve. On the other Side it 
was aid,” that the Plaintiff in this Caſe had in every | 
Reſpe@&"eomplied With - the Terms of the Act of Parlia- 

ment; for in rhe fir place, here is an Affidavit of the Deb 
made before the proper Officer, and the Sum ſworn to it in- 


dorſed on the Back of the Writ ; by which it ſufficiently ap- 


pears; that the Cauſe of "Aion is ſuch as will hold the De- 
fendant to ſpecial Bai; and tho' it is not entered fo regu- 


larly as perhaps it might have been, yet certainly the Plain- 


tiff is no at 1 2 to ſupply the Defect by a more perfełt 
Affidavit ; and in this laſt AMdavit, the Cauſe of 1 vs 


.ſworn do, and the Defendant's dckrowledgment of the Debt; 


and the Caſe of Hobhouſe and Hanſell; Paſch. 4 Geo. 2. which 
3 I | OE was 
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was to this Eſſect; Plaintiff wade Aﬀidavit before the proper 
Officer, that the Defendant was indebted to him in the Sum 
| yf 4 |. but did not ſwear to the Cauſe of Aion at that Time, 
afterwards," before the Purchaſing the Writ, he made. 6 

freſh Affidavit of the Cauſe Action; which eas held good, 

' becauſe both Aſtdavits were before the Iſſuing of the Proceſs: 
In the original Caſe the Court being divided, ad jornat ur. 


Gambier ver. Wright, Paſch. 6 Gen ll 
we Ces + Vi e poſt Caſe 


% 
bk. 


RTT of Error om "of the Cm Pleas: im aw ( 66. ) 


VV Aion of Debt won an Eſcape ; tlie Caſo was Error. 
this: J. S. was taken upon 8 Latitat ing ont of this "© 


Court at the Sait of Wright, and committed to the Cuffody 
of the Mar ſhal of the Court of King's Bench, and mas after- 
wards brought by Habeas Corpus before Denton J. of the Cum 
mon Pleas, who committed him to the Cuſtody of the Warden of 
the Fleet, from whence he made his Eſcape ; wher Wright 
brought his Aftion dgainſf Gambier the Plaintiff in Error, 
and had Judgment. H. Setjoant took two Exceptions; his 
firſt Objection was, that the Comtnitment to the Fleet 
was void; | becauſe it does not appear, that at the Time of 
bringing the Habeas Cor pur there was any Proceſs out C. B. 
azainft J. S. and thetefore the Commitment was illegal, and 
no Breach of Duty in the Warden to let him go at large; 
for the Commitment being inſufficient, he was never- legal - 
ly in his Cuſtody; and his being in the Warden's Cuſtod 
des not make bim a legal Prifoner.' The Plaintiff in his 
Declaration ſets forth, that J. S. war in Cuſtody of the 
Marſhal upon a Latitat iſſuing out f this Chur; that he 
war removed by Habeas" Corpus, and commited by Denton 
one of the Judge of the Common Pleas, to the Fleet 3 but does 
not an any Proceſs in that Court returnable againſt him. 
The Queſtion therefore will be, Met her a Fars/diffion i: 
to be intended, where nothing appears upon the Record ꝰ He 
' ſaid, he not did doubt but that there was Proceſs at that 
Time againſt him, (the Defendant) but the Objection is, that 
nothing of this appears upon Record ; and therefore the 
Commitment muſt be taken to be Coram non judice ; for the 


Furiſdittion of Inferior Courts is wot to be intended.  When- 
ever a Man is brought into this Court by Bill, the Plaintiff 
always declares in Cuftod' Mareſch'; ſo if the Proceſs be by 
Original, the Declaration always ſets forth quod ſummonitus 
fut ad reſpondendum. In like Manner, where an A 
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{ in this Caſe. it does not appear there was any Writ depend- 


ing; it is only ſaid, he was impriſoned oirtare commi ſſionis pr e- 


ditt; which is not ſufficient without Proceſs againſt him out of 


that Court. His: ſecond Objection was, That this Commitr- 


ment is void in Pomt of Form; for the Commitment is not 


as uſual to the Priſon of the Fleet, but to the Cuſtody of the 
Morden af the Fleet, which is ill; for the Commitments in 
C. B. are not 1 99s to the Warden, but local, Priſonæ 


the 


Fleet ; and the Form of every Court is the Law of that 


Court, and muſt be followed. 


To theſe Obje&ions Mr. D. anſwered, That by the Habeas 
Corpus Act every Judge hath the ſame Juriſdicbion as the Court 
it ſelf ; it is a general Rule in Law, that all Superior Courts 


have an univerſal Furiſdittion, and the contrary ſhall never 
be preſumed, unleſs it appears upon the Face of the Record, 
The Plaintiff in this Caſe bas ſet forth as much as fell wit h- 


in his Privity; he ſays, J. S. was in Cuſtody, Cc. that he 


of the Fleet, he is committed to the Cuſtody of the Warden of 


contrary 
dut if it be the ſame in the Subſtance, the Difference in Ex- 


was removed by \Habeas Corpus and committed, charged 
inter alia, Oc. The Plaintiff is a Stranger to his Commit- 
ment to the Fleet, and not neceſſary for him to ſet out more 
than his own Caſe; at in an Action againſt Aſſignees, he is 
ſuppoſed to know hi own Title, but not his Adverſary's. There 
is not ſo much as one ſingle Inſtance produced, which ſhews 
the Form of declaring in thoſe Caſes to be in the Manner 
contended: for, and the Truth is, there is not one Caſe in all 
our Books where any Averment 4s made of the Proceſs, &c. 
but there are many Precedents which ſhew the contrary, as 
in Lev. Ent. 36. ide 2 Brown's Emnr. 13 & 14. Rob. 
Entr, 307: Lil. Emr. 157, 188. As to the ſecond Ob- 

be ſaid, There is no Difference between a Commit- 


jection 
ment to the Cuſtody: of the Warden of the Fleet & Priſons 


of the Fleet, they are the ſame Thing in Reaſon und com- 
mon Parlance ; for when a Man is committed to the Priſon 


the Fleet, and ſo # contra. This Way of declaring is ſaid to be 
contrary to Form, and that the Precedents are all otherwiſe ; 


preſſion 
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preſſion will not vitiate it; and in Lil. Eutr. 161. A Com- 
mitment is entered 8s this is; fo in Rob. Entr. 302. A 
Perſon may be committed to the Marſbalſea Priſon, not- 
withſtanding the uſual Form of Commitments, it is to the 
Cuſtody of the Marſhal; and in the late Act of Parliament 
for Relief of inſolvent Debtors, it is ſaid, a Perſon committed © 
to the Cuſtody of the Warden, which plainly ſhews it to be 
the ſame Thing as a Commitment Proſone of the Fleet. 
But admitting the Form of this Commitment to be irre- 
gular, it is only erroneous, but not in itſelf void; for the 
Court had a . originally. 1 Salk. 272, 348. 3 Mad. 
19. Carth, 148. And fo C ded, that this: be taken 
to be a Defelt in the Form of a Commitment, ihe Plainiff 
Jl not take Advantage of the Error upon an Eſcape, but 
ſhall be liable notwithſtanding ; quod fuit conceſſum per Cur 
70. be. an eſtabliſhed Rule. And as to the Form of the Com- 
mitment the Court held it good; and tho a Commitment 
to the Priſon of the Fleet may in ſome Neſpects be ſaid o 
be local, yet it is not ſo to all Intents and Purpoſes; for ſup- 
ſe, a Priſoner. eſcapes, and afterwards the Warden reſigns 
bis Office, "gt the new Warden be anſwerable for this Eſcape ? 
he certainly ſhall not. And the Court ſeemed to think it wor 
neceſſury for the Plaintiff. in this Action to ſhew there war 
any Writ in C. B. againſt J. S. for it ſhall not be intended to 
the contrary. Sed adjornatur, to be ſpoke to again. Þ 


King viſur Inhabirants of Dene, 
Paſch. 6 Geo. II. B. RON, 


"HE Court after great Deliberation reſolved, that a Cer- ( 97.) 
tiorars did not lie to remove a Poor's Rate; that if cane lies 
the Rate be not a legal Rate, or if it be unequal, the Party "ot to return 
aggrieved may there appeal to the Seſſions for his Remedy upon _=_” 
the Diſtreſs; and ſo it was determined 10 Aune, in the Caſe 
of St. Mary's in Marlborough. A Rule was made to re- 
turn the Poor's Rate, but was afterwards quaſhed. 


Hays verſus Warren, Paſch. 6 Geo. II. 
'CTION gon the Caſe upon ſeveral Promiſes for Work ( 98.) 


and Labour done. Fudgment by Default ; the Defen Error. 
dant brought 4 Vin of 1 * aſſigned general Errors, Ge 4+ 


Mr. work 
| Labour, not laid to be dane or Repuitone Bd. 
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MI. H. Counſel objefted, that the Plaintiff did not Men 

to have any Cauſe-of Aftion. This is an Action for Work 
and Labour done; there are ſeveral Counts in the Declara- 
tion, and it is not alledged in any one of them that this work 
eons done ex Requilitione of the Defendant ; this Action is 
grounded upon a paſt Conſideration, the Plaintiff ſets forth 
cam} enam the Defendant in Confideration that the Plain- 
tiff performaſet & perfeciſſet, Cc. he promiſed, c. This is 
in the Preterperfect Tenſe, and is for a Conlideration paſſod, 
and therefore ought to have bern coupled with a Requeſt. 1 
Rol. Abr. This it not Want of Form only, it is a De. 
fe in Subſtance, and would not have been belped by the 
Statute of Feofails, if a Verdifi had been given in this Caſe. 
Cro. Eliz. 44 2. Jeremy and Goochman. 40 „and de- 
clares, that in Conſideration quod deliberdſſet & dediſſet to 
the Defendant twenty Sheep, he aſſumed to pay unto him 5 /, 
at the Time of his Marriage; and alledged in fatto that he 
was married; the Iſſue was Non aſſumpſit, and found for the 
Plaintiff; and moved in Arreſt of Fudgment, becniſſe it wat 
or a paſt Conſideration ; for it ir in the Preter-Tenſe deli- 
beriſſet, &c. and therefore no Cauſe Action; and of that 
Opinion was the whole Court, and therefore Fudement. flaid: 
So Cro. Eliz. 741. Barker and Hallifax ; Alm, whereas 
the Defendant ſuch a Day and Year, in Conſideration that 
the Plaintiff by the Defendant's Appointment, and for his 
Debt, paulo ante tunc ſolviſſet to R. S. 60 l. that the Defen- 
dant aſſumed to pay it upon Requeſt, Oc. the Defendant 

pleaded Non aſſumpſit; and it was found againſt him; an 
after Verdict, upon Motion in Arreſt of Fungment, the Judg- 
ment was ſtaid; becauſe the Payment of the 601. being a paſt 
Conſideration, was not ſufficieut to maintain the Action. 
. Note; The Court ſeemed to think theſe Caſes were not Law, 
becauſe here was a good Conſideration, and the Defendant 
has reaped the Benefit of it. In 3 Leon. 91. Merry and Lewis, 
which Caſes are cited 2 Vent. 75. in Conſideration he would 
repair a Houſe at the Defendant's Requeſt, he promiſed to 
pay, and alledged that he repaired it; and this was held 
N after Verdict, for not ſaying he repaired it at Requeſt. 
And ſo it was adjudged Paſch. 11 Aun. Powel and Coke In- 
fant. No Aﬀfumpſit u lie upon a paſt Conſideration, anle(s 
there be a Requeſt which couples it to the Promiſe, where it 
is laid in the Declaration that the Defendant inde Rood in- 

- debted, Cc. A Reguſt may not be neceſſary, becauſe it is 
ledged to be a Debt, and it continues to be a Debt till it 
diſcharged. So where. it is alledged, that the Defendant in 
_ ,, Confideration the Plaintiff had bargained and fold, Cc. in this 
Date the Plaintiff need not aver a Requeſt, becauſe a * 
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he had done ſo and fo. The Caſe in 34 
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couples the Requeſt to the Conſideration ; but an n 


and Siile implits as much; it is Aru contra af tum, which 


for Work and Labour done, as it is laid in this Cale, cis. 


quod performiſſet & perfeciſſet, cannot imply a Requeſt, be- 
taiſe it might be done without the Knowledge or Provity of 
the Defendant ; and therefore an Aition will not lie, unleſs 
tt be expreſly averred to have beers dont ex Requilitione f the 
Defendant. | 33 | 
Mr. K Counſel com: He agreed, that in the old Books 


it was held, that a Requeſt was neceſſary, but that theſe 


Niceties in Pleading had introduced great Inconyeniences, and 
for that Reaſon the Law was now altered. The Caſes that 
have been cited out of Cto. Eliz. cannot be held. for Law at 
this Day; in Fol. 443. it is ſaid there was no Requeſt, but 
ſedped deli beraſſet, which implies a; Requeſt; for 
he could not have delivered it to the Defendant, unleſs 
there had been an Acceptance, and that neceſſarily imports a 
Requeſt and Privity in the Deferidatt; and in 0, 741. it is 
alledged to be at the Defendant's Appointment ; which can 
be taken no otherwiſe, than at the Roque of the Defendant 
eh. 91. he agreed to be 
good Law, but that was for Work and Labour done for a 
third Perſon, and therefore the Defendant could not bs liable 
wnleſs it was done at his Requeſt; but in the preſent Caſe 
it is ſaid, quod performaſet 8 perfecifit pro ceodem Carolo, 
which diſtinguiſhes it from the Caſe in Len. the Reaſon of 
this Caſe js againſt them: It is objected, that there does not 
appear any previous Requeſt; hit it appears the Deferidant 
pad the Benefit of the Work and Labour, which is the ſame 
Thing, and equal to 4 Requeſt, In Raymond 260, the 
Caſe of Church and Church, where in Parr the Plaintiff - 
declared, that whereas the Plaintiff had at his o Charge 
buried the Defendant's Child, the vn mo, promiſed to pay 
him his Charges ; and tho'-there was. ho Requeſt laid, yet 
Judgment was given for the Plaintiff, So in Herl, 84. Hank. 
in and Bradel; Aſumpſit, That whereas the Plaintiff had 
ſerved the Defendant F Lx, the Defendant after the Death 
of the Wife promiſed to pay, Cc. it was moved in Arreſt of 
Judgment, that it was a paſt Conſideration, and there w 
o Requeſt alledged; but adjudged it was a good Confi- 
deration, and that the Service was to the Benefit of the De- 
fendam; and therefore that in Conſideration that the Plain- 
tiff had married the Daughter of the ,Defendant is a good 
Conſideration ; ſo in Conſideration that you have been my 
2 I promiſe to ſave you harmleſs; ſo in Conſideration 
that the Plaintiff was Bail for the Defendant, he promiſed * 
give him a Horſe, this is good; ſo in Conſideration that 7. 


| — — —— — — ͤ— 1 ; 
SE: Caſes in B. R. &c. 6 Geo. II. 
being a Carpenter had well built my Houſe, I promiſe to 
give him 5 /. And it is not neceſſary. in any of theſe Caſes 
to alledge a Requeſt; becauſe the Benefit which the. Defen- 
dant receives is a good Confideration, and neceſſarily implies 
a' Requeſt ; and to this Purpoſe was cited likewiſe . 2 Lec. 
111. Marſh and Raingford, and 2 Leon. 225. He further ar- 
gued, that if the Court ſhould be of Opinion that a Requeſt 
was neceſſary, that there was ſufficient Matter alledged in 
the Declaration to import a Requeſt ;- it is ſaid, that whereas 
he had done ſuch Work that Defendant inde promiſed 
to pay, Oc. ſo that the Promiſe is laid to be on the ſame 
Day that the Work was performed; and therefore may be 
taken to be a Promiſe before the Conſideration was paſt, ſcil. 
before the Performance of the Work, for the Law makes no 
Fraftion of Days. Latch 150. 1 Rol. Abr. 12. pl. 13. And if 
it be taken this Way, a Requeſt is not neceſſary. It is like- 
wiſe alledged, to be for Work done pro eodem Carolo, and 
that is as much as to ſay, that it was Work done at the Re- 
queſt of the ſame Charles; it is laid in the Quantum meruit, 
that he deſerved ſo much ere the Defendant, and 
he could not deſerve ſo much, unleſs the Defendant lay under 
an Obligation to pay it. Latch 112, 2744. 

'  Raymorid C. J. Where the Fatts are ſo ftated upon the Face 
of the Declaration, that it appears that the Defendant had the 
Benefit of them, an Attion will lie, if the Conſideration ariſes 
71 a mutual Areement; as if it be alledged, that whereas 
he 
im 


Plaintiff Vendidiſſet, &c. the Defendant promiſed; this 
a Conſideration and a Requeſt, for the Vendidiſſet 
takes in the Concurrence of both Parties: But in the prin- 
cipal Caſe, it is neither ſaid to be at the Requeſt of the De- 
fendant, nor does it appear that he reaped any Benefit by it 
afterwards. This Action is grounded upon a Promiſe ma 
for a paſt Conſideration, it is alledged on ſuch a Day he dic 
the Work, and pics the Defendant promiſed to pay. In 
ſome Caſes the Law does not allow of any Fratftion of Days, 
in other Caſe} it will; but in this Caſe it is evident the Con- 
ſideration was paſt. If a Man ſhould come and ſay he built 
a Houſe for me, and it does not appear that I had the Ad- 
vantage of it, an Action will not lie. In all thoſe Caſes 
where the Action is held good, notwithſtanding the Omiſſion 
of a previous Requeſt, it appears the Defendant had a Be- 
- ner, which by Implication carries a Requeſt along with, it. 
e Statute of Feafails does not extend to this Goſe here 
evants Subftance, and not hing is cured by thoſe Statutes but 
 Defetis in Form only. | | 
P. P. and L. Juſtices were all of the ſame Opinion, 
that the Judgment ſhould be reverſed ; for that there appears 
, 5 . ©. R | . n othin 8 


Caſes in FR &c 6 deo I 1a 


5 


nothing thro' the whole Declaration but a bare Averment, 
that the Plaintiff had done ſo much Work, without alledging 


any Requeſt previous to the Confideration, or any Benefit For | 
a 


- and there is not one Caſe wherein the Action 


been held maintainable, but there is an. expreſs Requeſt ſct 


forth in the Declaration, or ſomething elſe, wherein it may 
be inferred the Defendant had received a Benefit. Work may 
be done for a Man without his Requeſt or Privity ; if a M 

will enter upon my Land, will pull down my Houſe * 
build up a new one, without my Conſent and 8 
the Law gives me the Houſe; and the Plaintiff hath no 
Remedy for Work and Labour done; the old Houſe might 
be as commodious for me to live in, as a new one; and an 
Action will not lie, unleſs the Conſideration is grounded 


upon a precedent Requeſt, or a ſubſequent Benefit and Ap- 


probation, In the Caſe of Bail, can a Man come afterwards 
and Ar he reapt no Advantage from it; it appears clearly 
he a Ben 


| t; ſo for Charges in burying another Mans 
Child; and in all the other Caſes there is a Benefit ariſing to 
the Defendant on a Requeſt alledged in the Declaration. The 


| Statute of Feofails does not extend to the preſent Queſtion ; 
e Hob. 


and ib Judgment was reverſed per totam Cur... Vi 
105. Lampleigh and Brathwait. Dyer 272. Hunt and Bates. 


Dyer 35 5. B. Oneley's Caſe. Cro. Elig. 442, 59. Marſh and Ka- 


venford. Cro. El. 442. Jeremy and Goochman, contra. Gro. El, 
741, Barker verſus 4 ax, contra. 2 | | 


Biſhop ver. Stracey, Paſch. 6 Geo. II. 


A C TION upon the Caſe upon ſeveral Promiſes a and the 
Plaintiff declared againſt the Defendant in Cuſtodia 


ſpecially, and aſſigned for Cauſe, that the Stile of the Court 
was ill ſet out; for as this Caſe ſtands, it does not appear the 
Defendant is before the Court. In all Caſes, where the De- 
fendant is fued by Bill in this Court, he is in the Declaration 
to be in Cuſtodia Mareſchalli- Mareſchalſie Domini Regis, 
coram ipſo Rege exiſten; this is tho proper Stile, and it is this 
which gives the Court a Juriſdiction. The ſecond: Cauſe of 
Demurrer was, becauſe it was ſaid generally the Plaintiff 
came, &c. and it does not a in what Manner, whether 
by Attorney, in proper Perſon, or by Guardian ; and it can- 
not be intended he comes in propria Perſona, becauſe it is 
not ſaid ſecundum legem & n tum hu jus Cur; there are 

i many 


the 


99.) 
ion upon 
Domini Regis Mareſchalli, &c. The Defendant demurred — a 


1 
| 
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many Inſtances where the Pleadings have been held ill, be- 
 eauſe the Attorney's Name has not been ſpecially mentioned, 
but only ſaid gd venir, Cc. per Atturnatum ſunt. 1 Rol. 
Abr. 796. pl. 28. So there are Cafes where it has not aj 
| in what Manner, or by whom the Party appears Ry 7 
in 1 Rol. Hr. 794 12. it was ſaid quod defendens venit & 
comparuit generally, and this was held to be Error, becauſe 
it did not appear by the Record, whether in proper Perſon 
or by Attorney. . —_— | 
| Mr. D. Coutiſel com: There are numerous Precedents in the 
Books, where the Parties may both ſue and defend in proprid 
perſond; and it being altered generally in this Court, it muſt 
intended he came in proper Perſon. As to the Stile of the 
Court, there dre a great many Acts of Parliament where the 
Deſetiption of the Court is fet but in the fame Manner, in 
Cuſtody of the Marſhal of the King's Bench; the Deſeription 
of the Office of the Marſhal of this Court is not fo ſtrictly 
regular as to admit of no Variation or Diminution ; for in 
2 Salk. 439. a Sri Far? was brought againſt a Bail, and the 
Breach alligned was, that the Defendant had not rendered 
himſelf Priſone Mareſchalli Mareſchalſiæ Domini Regis, o- 
mitting the Words curam ipſo Repes and yet this was held good, 
notwithſtahdivi it was objected the King had another Marſh 
and that is the Marſhal of the Houſhold; for the Marſha 
of the King is the Marſhal of the King's Bench, and no Body 
elſe can be underſtood. So in 2 Salk. 602. Sci Fuc on à Re- 
cognizance of Bail, aſſigning Breach, that the Defendant did 
not pay, nor render Priſone Mar Mareſch noftre, without 
ſaying any Thing further, and yet it was held good and ſuf- 
ficient ; and in the Stat. 8 & 9 V. z. c. 6. it is called the Mar- 
ſhal of the Mar ſbalſea of the King, without ſaying ipſo Rege. 
. Cur: Both the Objections ſeem to be ſtrong ones; for al- 
tho in Common Parlance an Office may be ſo deſcribed as to 
be undefſtood, yet in Pleading it muſt be deſcribed in that 
* ....- Manner mn Which it is taken Notice of in Law; Acts of Par- 
* do not always fo ſtrictly follow the Deſcription of 
Things as is neceſſary in Pleading. Suppoſe an Information 
in the Name of the Marſhal of the King's Bench, or ſhould 
an Action be brought 17 5 Mr. Veniris, would it be ſuffi- 
cient to declare againſt him by the Name of the Maſter of 
the King's Bench ? As to the other Objection, they held it was 
neceſſaty to ſhew in what Manner the Plaintiff comes and 
appears, whether by Attorney, Guardian, or in propria per- 
ona; and it is not ſufficient to ſay generally he comes and 
appears, for that cannot be intended an Appearance in pro- 


2 1 | Paſch. 
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1 Paſch. 8 Geo. 1. Trucby varlus Baker. Error upon a Jud 
. C. B. and the ſame Objection was taken by Furre), | 

that it did not appear in what Manner the Plaintiff ſued, 

whether by Attorney or in proper Perſbn., 


Weal werſus Smith, Paſch. 6 Geo. II. 
Fs . R. Vide Poſt Caſe In. 


12 Plaintiff had Judgment, and before Execution 4 
| Writ of Error coram oodis, Oc, was brought, pend- ( 100. ) 
ing which the Plaintiff ſued out a E F by the Name of Judgment, 
Neal, by Virtue of which Writ the Defendant's Goods, were *"* rt of 
taken in Execution; but the Plaintiff afterwards finding out 
his Miſtake, ſued a ſecond N Fa" beſbre the Day on which 
the firſt was returnable; and by Virtue of this ſecond. Writ 
the Sheriff continued in Poſſeſſion of the Defendant's Goods; 
whereupon the Defendant moved to fot afide Execution, and 
to have his Goods reſtored; and took two Exceptions, 1/7, 
That the Plaimiff could not ſue ont Execution ing the 
Writ coram vobis ; and 2dly, That the firſt F Fg being 
wrong, the Sheriff could not detain the Goods in Execution. 
As to the firſt Objection it was anſwered, that Error coram 
Vobis was #0 8 eas, ane Bail be. put in; and in all 
Caſes where Writ bas been allowed, (for it is but a 
modern Innovation in the Law,) Bail has been put in; and 
ſo it was in the Caſe of Jones verſus Palmer, 13 Geo. 1. be- 
fore Raymond C. J. it was ſaid, there was no Caſes directly 
in Point, tho there are Caſes which ſeem to intend as much; 
as in 1 Vent, 205. and Lil. Pratt. Reg, 1 Fol. fol. 528. And 
Writs of Error are not to be favoured, becauſe in Delay of 
Juſtice, which occaſioned the making the Statute of 3 Fac. 1. 
Mr. F. Counſel com”: There is a in 3 Bull. 62. which 
is in Point; for it is there ſaid by Coke C. J. that in taking 
Bail upon a Writ of Error, this Rule is to be obſerved ; > 
the Error aſſiened be Matter in Law, then the Uſe is to take 
Bail of the Party ; but if the Error be upon Matter in Fatt 
then the Uſe is not to take Bail before this Matter of F, 
be tried; and ſo is the Difference. This comes up exactly to 
the Caſe in ion; for Error coram vobis goes 10 i - 
ter of Fai only, and cannot be aſſigned for Matter in Law; 
for the Court is ſuppoſed to have mined that upon the 
Record before; a Writ of Error is a Writ of Right, and the 
Statute has always been conſtrued ſtrictly; for it ATE? 


_—_— 


- 


11 


— A 


24 Cuſerin F N Kc. 6 Ges II 


Right ex debito 
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been held not to extend to Executors or Adminifirators ; and 


yet they ate within the Meaning of the Statute, tho not 
within the Words of it; and yet if Enecutors. will. come -09- 
lurttarily and put in Bail, they cannot afterwards waioe it; 
and the Caſe of Jones and Palmer was no more, the Plain- 
tiff went and voluntarily put in Bail. | 

© Cor: This Writ is diſcretionary, and is not a Writ of 
JFuſtitie; and therefore, when it is allowed 
by the Court, they may put what Terms they-pleaſe upon 
it; but doubted whether Bail was abſolutely 92 

TL. J. ſeemed to be of Opinion, that Bail was neceſſary, 
and cited the Caſe of Valter and Stoker, Carth: 367. where 


it is ſo held; ſo where a Writ of Error abates by the Death 
of a Party, the ſecond Writ is no Superſedeas without Bail; 
and was ſo held in the Caſe of Butler and Lucitans, 4 Geo. 2. 


which ſeems to be of the ſame Nature with Error coram 00- 
bis ; he cited likewiſe the Caſe of 1 Vent. 31. 1 Mod. 285. As 
to the ſecond Objection, Serjeant Eyres ſaid there was no P 

tence of any Fraud in this Caſe, the Judgment is legal, x 
for a fair and honeſt Debt; the Complaint is, that there was 
a Miſtake in the firſt N Fu, and that is admitted; it was 
the Miſtake of the Clerk, and as ſoon as the Plaintiff was 
aware of it, he took out a freſh N Fa, and it is by Virtue 
of this ſecond Writ, (which is a good Writ,) that the Goods 
are held in Execution. The firſt E Fu was void, and is to 
be wee as ny et days _ at all 1 _- 145 De- 
endant may have his Remedy by Aion againſt t lainti 

1 taking his Goods fortiouſhy, but that will not make the 4 
cond Fi Fa' void. We are now legally in Poſſeſſion of the 
Goods, and therefore Execution ought not to be ſet aſide. 

Mr. F. com: It is admitted that the firſt; Execution is 
bad, when therefore that is ſet aſide, all ſubſequent Proceſs 


; ſerved upon the Defendant under that Execution fails like- 


wiſe. As where a Man it arreſted in a wrong County, and 


during bis Arreſt is ſerved with freſh Proceſs, when he comes 
ro diſcharge himſelf of the Arreſt, ever Thing that war 
ſerved upon him under the Arreſp 1s dihares ikewiſe. So 
where Goods are taken wrongfully, they cannot afterwards 


be charged legally under that tortious Execution. P. J. The 
Miſtake in the firſt NR Fu appears to be nothing but the Miſ- 


ptiſion of the Clerk; here is a good and legal Judgment, and 


the Plaintiff is intitled to his Execution; but in taking out 

a Fi Fu the Clerk by Negligence has put an N inſtead of a 

but the Plaintiff, as ſoon as ever he found out his Mi- 

ſtake, took out a new F Fu, and that was before the firſt 

was returnable; and there is no Pretence of a Fraud or Trick 

in the Plaintift to charge the Defendant's Goods W 
2 H. 


. 
. 


— 
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Caſes in B. R. 

P. J. The Execution in this Caſe is originally void ; and the 
Plaintiff cannot come and by a ſubſequent Act ſupply the De- 
ſect of that Execution; the Goods were 2 taken, 
and therefore the Detaining them muſt be wrong alſo; and 
every ſubſequent Charge upon them is void; and this 5s 
a conſtant Rule in all meſne Proceſs, if the original Proceſs 

fails, all that has been done ſubſequent thereupon muſt fai 9 
likewiſe. Had the Goods been once reſtored; the ſecond Ex- 9 
ecution by Virtue of the laſt E Fa' had undoubtedly been 
good; but in this there was no Reſtitution, but all that was 
done, was during the Continuance of the firſt Tort. L. I. 
was of the ſame Opinion with P. he thought there muſt be 
22 — of a | Aft, before wo Execution coals 
be ſet But t urt gave no abſolute Opinion, but 
took Time to conſider upon both Points. ** 


&c. 6 Geo II. 125 


*. 
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Poulter verſus Greenhall, High She- 
_ riff of the County of Lancaſbire, 
Paſch. 6 Geo. II. C. B. 


Riſoners may be aſſigned over by Parol to ſicceeding She- ( 161.) 
P riffs, are the Writ in the Re iter 2, by pl ſoners 90 
Deed. Vide 2 Rol. Rep. 146. Dalton i Office of Sher. 3 Rep. b ph er 
72. Veibys Caſe. 1 Sid. 335. Hanmer verſus Winmor. But 7 

the new Sheriff may compel the old Sheriff to make an Min- 

went by Indenture. | 


The King ver. Cotten, Trin. 6 Geo. II. 
B. R. Vide antea. 


OR an Information againſt the Defendant, for convitt- ( 108. ) 
ing and charging a Man as the reputed Father of a Ba- formation 
ard: Child, without either Warrant or Summons ; and cited ing nt 
| the Caſe of the King and Allington ab Venablet, 12 Geo. 1. of being | 
Convickion by the Mayor of Hartford, for ſelling Ale with- aner age 
out a Licence, and upon Affidavit that the Defendant was Baſtard. 7 
convicted without any Summons, an Information was granted; Child, with- 
and ſo was the Caſe of the King and Heber, Paſch. 5 Geo. 2.2%, Warrant 
which was a Conviction upon the Game Act; and ſo in the 
Caſe of the King and Clogg, and the King and Holland, be- 
ing both Orders of y, Information was granted becauſe 
no SUMMONS, : 
K K B, and 


- 
— — — — — 


0 


7 f 
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Caſes In B. c. ; 6 Geo. II. 

Serjeants corn”: They endeavoured to diſtinguiſh' 
this Caſe from the Cafe of a Conviction; and faid — 
only an Adjudicmion, and not an abſolute Convittion ; for by 
18 Elis. the Seſſions have an original Juri ſdictiom, and an 
Appeal hes. Suppoſe the Juſtices had made no Order at all, 
but only bound over the Party to a at the next Seffions ; 
this certainty would have been no Conviction; and the pre- 
fent Order may be conſidered in the fame Light. If maß be 
compared to the Caſe of an Indifiment, which is almy found 


* 
; * 
: 
— * 


4775 the Defendant. tit hout any Notice, and cited the 


e the King and Backwell, Mich. 4 Geo. 1. The Defen- 
dant moge to have a Connittion of Baſftardy ſet afide, be- 
cauſe it did not appear there was any Summons ; but the Court 


denied the Motion. They then argued from the Inconvenience 


that would ariſe, ſhould'a Summons be held neceſſary; for 


by this Means the Party would have an Opportunity to run 


away and eſcape. _ 
e Conrt agreed, that to convit} a Man without 4 Sum- 


mont, or giving him an Opportunity to make his Defence, 


eas again natural Faſtice. That it was an Exceſs of Power 
uſurp'd by the Fuſtices, amd that by this Means the Defen- 

ant had been greatly injured; had not only been deprived 
of his Liberty, but that it was a great Scandal and Rate. 
tion upon him. The Words of the Act of Parliament in this 
Caſe are very ſtrong,” eig. That the Fuftices upon rightly 
and duly examining imo the Matter may, Gr. Can the Mat- 
ter be ſaid to be rightly examined into, when one Side only 


i heard? This is undoubtedly an irregular Proceeding in tho 


ſoflices; but whether it was to be conſidered as ſuch an A- 
uſe of Power, as to draw down the Cenſure of this Court 
in ſo extraordinary a Manner, eas the Oueſtion. There does 
not appear to be Prejudice or e to the Defendant in 
this Caſe; and when nothing of this appears, the Court ought 
to be cautious in its Pr ings againſt Jaſtices of the Peace, 
who ſerve their. Country without Profit or Reward. The 
Defendant is not without Remedy; if he has received any 
Injury, he may hace an Action of : falſe Impriſonment ; and 
therefore refuſed to grant the Information. | 

L. J. ſaid, had this been a Conviction, the Summons ought 
to have appeared wpors the Face of it, or the Court would not 
intend it ; otherwiſe in the Caſe of an Order; for then the 
Court will preſume a Summons till the contrary appear ; he 
ſaid, he was inclinable to think this was ot a Convittion ; 
and that this Diftinttion was taken in the Caſe of Baftardy 
More cited. By 3 Gar. 1. Seſſions have an original. Furiſ 


* 
* 
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Gale ver. Mottram, Trin 6 Geo. II. 
B. R. Vide antea Caſe 64. 


EBT apes a" Bond corditioned to ſubmit to. a . ( 183.) 

| ward; the Defendant craved Qyer, and pleaded no 4- 33 
ward. Plaintiff rejoins, that after the Sabmi both Par tion Bond. 
tier entered into Articles to account; and upon an Account 

fairly flated, the Defendant appeared to be indebted ta the 
Plaintiff in the Sum of 400. and therefore the Arbitrators 

awarded, that the Defendant ſhould pay. that Sum to the 

Plaintiff's Agent ; and aſiizned for Breach that the Defen- 

dant had not paid, &c. And upon Demurrer Exception was 

taken to the Award, becauſe this Money was. ordered to be 

paid to na third Perſon, and not to the Plaintiff bimſelf ; 

and cited 1 Rol. Abr. 243. pl. 6. 247. pl. 4. Cro. Eliz. 4. 

Gogdbolt 12. and the Caſe of Lane and Tanner, Paſch. 12 

Anne, where it was awarded, that the Defendant ſhould de- 

liver to the Plaintiff certain Lands in Poſſeſſion of a third 

Perſon, Gc. and it was held that the Award was ill; for the 

Defendant had not a Power over the Land, and conſequently 

could not deliver it up without being a Trefpaſſer, 

Mr. F. cont: This Caſe differs from the Caſes cited; for 
the Perſon, to whom the Money was to be paid, was not 
a Stranger, but Agent for the Plaintiff; and it was his Duty 
to receive it. | 1 

To appoint Money to be paid to Truſtees for the Plain- 
ti Die is good, fo it is to be paid to ſuch Perſon as the 
Plaintiff ſhould appoint to receive it ; and in theſe Caſes Ten- 
der and Refuſal is a good Performance of the Award, and 
may be pleaded in Bar to any ſubſequent Action, for it is in 
Ef Payment to the Plaintiff himſelf. #4] 

Cur: The Perſon to whom the Money was to be paid is 
ſaid to be the Plaintiff's Agent, and it is the ſame Thing as 
if it had been ordered to be paid to the Plaintiff himſelf ; 
and Tender and Refuſal is a good Performance: Suppoſe it 
had been ordered to be paid to the Plaintiff's Order, cer- 
tainly a Tender to the Plaintiff's Order had been good ; for 
Payment to a Man's Order is Payment to himſelf. The whole 
Court being of this Opinion, the Defendant deſired Time to 

look into it; and thereupon Judgment was not given. 


f 
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128 Caſes in B̃. R. &6. 6 Geo. II. 
The King ver. Ames, Trin. 6 
Le ook as 
(ie.) To quaſh an Order of Seffions, which was made to dif- 
Order of Ser charge an Apprentice from the Defendant Ames, who 


Juriſdiction. 2d/y, It does not appear the 


was a Carpenter by Trade, and that the Defendant ſhould 

return and pay back 5 J. to the Uſe of the Apprentice. 
Mr. S. Counſel took four Objections. 1//, That this was 
not a Trade within the Statute, and ſo t 3 have no 
ndant received 


any Money from his Apprentice. 3dly, The Seffions have 


no Power or Authority to order the Maſter to refund; and | 


4thly, It does not appear the Maſter was ever ſummo 

4 2 Notice of the Complaine | | P _ 
To theſe Objections Mr. F. anſwered. And as to the 

fourth he ſaid, there was no Occaſion to ſet forth a Sum- 


mons, for this comes before the Seſſions as a Court of Re- 


cord, and therefore not neceſlary to ſet forth more than to 
ſhew they have a Juriſdiction; and the Statute which gives 
the Seſſions a Juriſdiction, does not make a Summons neceſ- 
ſary. Pide 5 Elis. c. 2. 1, 35. which provides, That the 


* Maſter or Apprentice having Cauſe of Complaint ſhall 


© cannot agree the 


© repair to one Juſtice of Peace, and ſhall take ſuch Order 
therein as the wt, 5 of the Caſe ſhall require ; and if he 

| atter between the Parties, then he ſhall 
ce take Bond of the Maſter to appear at the next Seſſions, Cc. 
So that the Maſter is at his own Peril obliged to take Notice 
and appear; if he does not, the Seſſions may diſcharge the Ap- 
prentice in his Abſence ; and ſo is Dillan's Caſe, 1 Salk. 67. 
and Ditton's Caſe, 2 Salk. 490. for the Maſter ſhall not take 
2 of his own Obſtinacy. As to the third Objection, he 
ſaid, as the Juſtices may diſcharge an Apprentice, ſo they may 
alſo order a Reſtitution of the Money, within the Equity of the 
Statute. The Juſtices have a Power to raiſe Money in order to 


put out an Apprentice, by the ſame Reaſon they may have a 


Power to order Money to be reſtored; and this is a Power 
conſequential upon their Juriſdiction to diſcharge. 1 Falk. 67, 


68. 2 Salk. 401. As to the ſecond Objection, he admitted, 
that it was not ſaid expreſly that the Maſter had received 


any Money with his Apprentice, but the Words are tanta- 

mount, and as ſtrong by Implication as poſſible. The Words 

are, That the Maſter ſhall return and pay back”, which 

he could not do, unleſs he had received. As to the firſt Ob- 

jection, he ſaid, that in Gartely's Caſe, 2 Salk. 471. 1 
2 | 0 


— 
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d, that the Power to diſcharge Apprentices extends only IN 
to ſuch as are ſpecially mentioned in the Statute; but 
there are other Caſes where it is ſaid that Statute is to be 
en liberally, and to extend to all Apprentices; - 1 Sawnd 
313. 2 Keb. 592. But this Caſe does not fall within the 
25 of the Statute, but within the expreſs Words of it; 
in 


= 


r 1 L. —— n — is made what _— 

may take Apprentices,” the Tra a Carpenter is y 

mentioned; and then comes the 35th Section, which gives 

the Seſſions a Iuriſdiction, and ſays, If any ſuch Maſter, 

cc. which is meerly relative tu Trades mentioned in the 

zoth Section. | 1183 ** | FR * 5 1 | | 

1 Mr. F. Counſel cont: It is inſiſted, © That if the Maſter does ä q 

ce not appear, that his Non-appearance does not defeat the Ju- I 

c“ xiſdiction of Seſſions, but they may diſcharge the Apprentice 

te in his Abſence; and in order to ſupport this Doctrine, Re- 

* courſe is had to the Statute, that Application is to be made 

ct originally. to a Juſtice, and that if he cannot reconcile 

$ the Matter, then he is to take a Bond for the Maſter's Ap- 

r pearance at the next Seſſions. And indeed, had the Cir- 

* of the Caſe been ſo in Fact, the Maſter muſt 

ve appeared at his Peril; but nothing at all of this ap- 

pears, and it is well known the Seſſions bave an original Ju- 

riſdiction; he admitted, that upon looking into the Act of | 3 
Parliament, it looked as if a prior Application to ſome Juſtice = 
of Peace was neceſſary, but it had always been determined 

otherwiſe, and the Word (Hall) is not compulſory, but direc- 
tory only ; and ſo is the Caſe of the King verſus Zohnſon, 
1 Falk. 68. 2 Salk. 491. S. C. It muſt therefore, as this Caſe 
ftands, be now taken, that it came originally before the 
Seſſions, and therefore Notice was neceſſary. 'The Caſes cited 
by Mr. F. make for the Defendant, for | them it appears 
the Maſter was ſummoned; and if after that he will make 
Default, the Seſſions wy undoubtedly N ; and ſo it 
was held in the Caſe of the King verſus Sywpſor, which 
was upon a Conviction for Deer-ſtealing. But the Objection 
in this Caſe is not that the Maſter did not appear, but that 
he was never ſummoned? It is inſiſted, that by a ſtrong Im- 
plication it does appear Money was given with the Appren- 

. tice; but Things are not to be taken by Inference, for there 
ought to be expreſs Words to ſhew they have a Juriſdiction. 
As to the firſt Objection, he waived that, becauſe the Trade 
of a Carpenter was mentioned within the Statute, or elſe it 
had been a ſtrong Objection; as was held in the Caſe of the 
2 verſus Wately, Mich. 12 Geo. 1. which was an Order 
to 


iſcharge an Apprentice from his Maſter, who was by 
"I" ; Tad 


Trade a Cutler; and the Order was quaſhed; 'beernſe net 


Caſes B. R Geo 


— 


Within the Act. 


the only Queſtion is, whether it be neceſſary'to ſet out t 


r k dee eppratither this Canſs" eats deghnlly 
fore the Seffivns, and therefore a Summons Mic Sa * 


_ Summons in the Order ꝰ it is faid in the Order; * 


hearing Counſel, but does not ſay, upon hearing Coun 


10 105.) 
Error to re- 
_ an Out- 
lawry, 


both"Sides ;>tho? this ferme 6" bo 4 roaforabli Conſtrudti 
the Diſtinction that has been taken in theſe Caſes 
Orders and Convictions, ſeem to make a Summons not „ 
ceſſary in this Caſe; for this which is before us at preſent is 
no — 2 than an Order of Seſſions, and ſo a Summons muſt 
be intended, unleſs the contrary appears. The Stathte which 
gives the Seſſions a Power to diſcharge in Conſequenee there- 
of, gives a Power to order Reſtitution, or otherwiſe the Ma- 
ſter would be a Gainet by his own Wrong. By a neecſſary 

Intendment it appears, that the Maſter * Money 
with bis Apprentice; for the Order is, that he ſhall” refunc 

and pay 7 which is tantamount to Words that he ſhall 
return and pay back ſo much Money received. But the 
older did not give any abſolute Try , but took Thus ty 
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120 N Error brought fo W an ne | 

Counſel moved to fflay Proceedings till the N in 
Error had put in Bail, as was directed by the Att of. Parlia- 
ment; and cited Carth. 459. Stat. 31 Elis. c. 3. and 4.& 5, 
W. & M. c. 4. But the Motion was denied per Gre for the, | 
Plaimiff i in Error is not obliged to put in Bail till the Out- 
lawry is reverſed ; and the Writ of Error ftays nothing before. 
Bail is put in, but the Plaintiff may eee to Execution, 


Vide 1 * 1. C. 8. F a i 


* 
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Noliaouji » 6 Geo. II. 
8 R. 3 * 


u *. IT was now 10 ns. Pl De- 150 
fendant - having been | arreſted upon Aﬀfdnoir made Affidavit 
5 a third Perſon,” that he had feen * Deferidant's Ac- — 
count Books, and by them it ared the Defendant was in- 
debited to the Plaintiff” in the Sum of, Cr. Tbe Court 
granted, the Motion, and ſaid, this" was not fo a Caſe 

as that of Jnnys and Sinclear ; where q third P made 
2 he 1 ſeen a Note of the Defendant's" Payable to 


he PO A OO OT TO = 
Clark le Pager Trin. 6 Geo. II. 


5. R. 


VM. 2 t Ld to 08 Ade all "Proceedii ings, be ( 10h. ) 
3 having proceeded fo far, that Judgment was Motion to 
to Ig been . — that Morning, upon which the Motion —— ow 
was made); his Objection was, that the Notice under the Notice un- 
Writ was not according to Act of Parliament, which has der — 
chalked out the expreſs Words in which Notice is to be a8 — "yl 
given, and by that he Name of the! Defendant is to be ſer the Rage 
out at the Head of the Notice; whereas in this Caſe the De- Parliament, | 

fendant's Name was omitted, and ofly-ſaid generally, T 
are ſerved, &c. Vide the Stat. 3 ee to en e 
and vexatious Arreftr . 4 
And upon a Rule to ſhew Cauſe, Mr. 8. inſiſted, that the. 
Meaning and Purport of the Statute was purſued ; and that 
it was not neceſſary to include the Defendant's Name, where 
ho was perſonally ſerved ; and it = not ſaid that Notice 
3 wi in the Words following, .* t to the Effect follow- 
ing, Oc 
But the Court granted the Motion for the A& of Parlia- 
ment is expreſs, 'and the Plaintiff muſt either firike the Ler+ 
rs 4. N Out of the AB; or inſert them in his Notice, 4 
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The Eing vetſur the Wife of Kear, 
25 7 * 28 T rin. | 6: Geo. II. B. R. * 5 


0 | pea © Wu | 
eg. | HE Defendant was libelled againſt in the Spiritual Court 
-Libel for 4 - for Slander or Defamation, and a Writ de Zxgommunr- 
| Slander or onto Capiendo iſſued againſt her; which Mr. K. Counſel now 
DR”. moved to quaſh, becauſe the Charge was 1n the Disjunctive, 
janQive. gig. for Slander or Defamation, and cited the Caſe of the 
King and; Smith, which, was a Libel in the Spiritual Court 

| o corvitio five Defamatione 3, and the Court in that Cai 
bei the Libel naught, becauſe uncertain and in the Disjunc- 
tive. But in this Caſe the Motion was denied, for Slander 
and Defatnation have , one and the ſame Signification ; but 

there is a Difference between Convitium and Defamatio; for 
Convitium has « double Meaning, and lignifies Reproef as 
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ell as Sandal. 1 5 „„ IIFITPY en $ 
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Gregory ver. Warren, Trin. 6 Geo. II. 
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(100. ro gas Probeedinges againſt the Bui; the Writ of Error 

| 1 in 4 ener), Folemove being put in and allowed 
the ſame Day the laßt Sei Ed was made rettrnuble. 
f This is a ſtronger Caſe than that of Miers and 
being allon- hun and in that Caſe. the Court Taid they would go no 
and yet there the Writ of Error was put in and al- 
Sein, facias jowed two Days before the Return of the firſt Sei Fu. But 
4 return the Court in the original Caſe made a Rule to ſtay all Pro- 


* 
ceedings. 7 1 84 
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Paſchal perſur Terry, Trin 6 Geo. Il, 


01 10. ) miſſion to two Arhitewens — they s to 
An Award * appoint an Umpire; they accordingly appointed an Um- 
32 pire, who made 4 the Day F the Par- 
without gi- ties being neither ſummoned, nor having Notice of the Ap- 
bog 8 pointment. Mr. S. Counſel moved to ſet aſide the Umpirage; 
ing che De- and objected, that it was unreaſonable, and contrary to natu- 
fendant, - ral Juſtice, to make an Award without giving Notice to the 
2 


"© 4 


Parties 


ee 


parties to attend. This is repugnant to the dab and is 
a Misbebaviour within the Act of Parliament; the. . 
was made upon the Defendant's Evidence alone, parte 1 
inauditã the Plaintiff was neither heard nor h any-Oppor- 

tunity given him to be beard; and for this — it was 


N abſente P. 


Weal e verſur Smith, 6 Geo: II. B. R 
ide antea Caſe 100. s 


ad, bees coram, vobis was Cass dene before. C 111. ) 
L. 5 Ball © is put in; and cited the _ o Merefield and * corams 


in the Caſe of rp and Cook. But * Point was not de- 


termined ;. for the Plaintiff in Error, ſeeing the ion of 
— put in Bail. Fide — 2 


Tyells wr. Southwelt T rin 6 Ged. 1 


= CY) — 
=_- 


TR. T. moved to ſet adde a 8 for 3 3 C 112. 
and bis Objection was, that common Bail was 30 Vt, 
a "Term ſubſequent to the Writ; this was an Action by La- 

titat, returnable the firſt Day of Hilary Term, and the Bail 

was not filed till Eaſter Term following, | at walch Time | 


E | 7Þ 


» 


The King verſe us Cotton 18 it, Trin. 
6 Geo. KR. 


Ueaker. ber an lnfcennathca the Caſe E to (113.) 
be this: By a private Act of Parliament made 27 EI Laforma tion. 
the Court-Leet for the City and — rh Weftmuinfter was 
confirmed, and a more extenſive Juriſdiction. given, & Vide 
the Statute. A Complaint was made in the Leet againſt Ed- 
wards (the Proſecutor) for Neglect of Duty; be behaved 
himſelf in a very inſolent Manner, and made uſe of very 
contemptuous Language; put on his Hat in the Face of the 
Court, and ſaid to the Judge, Fack Carton commit me if 


N dare”, Whereupon * "Defendant did commit him _ 
| this 
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this oflenſive Language and the great Contempt he ſhewed 
the Court. Edwards. u catne for an Infor mation, ſuggeſt- 
ing that he was committed for a Neglect of Duty, notwith- 
ſtanding he offered. to put in Bail. But the Court, upon the 
Circumſtances of the whale Caſe, refuſed the Motion; and 
held, that had the Commitment in this Caſe. been for a 


Breach of the Peace, it had not been ſtrictly juſtifiable, ad- 


mitting Bail "op ee — N was 3 | 
Cantempt; ànd tho" the uſual Method of ding in tho 

Caſes, is n. the firſt place to ſine the Cre, und after to 
commit him for Non- payment, which Method was not pur- 


ſued in the preſent Caſe, yet this appears rather to be a Mi- 
Fake in ment than any wilful: Oppre ſon. and: therefore 
tie Information was deni. 


Note; Edwards was a Petit Con 
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OTE, That tis Term Sir Philip Tork, his  Majly's 
Attorney Gederal,, was made Lord Chief . Juſtice- « 
Eagle hq the ſame N. made a Peer of rear 

Britain by the Name of Philip Lord Hardwicke. 
8 oo ET L 1. 22114 +2, (XY hi I. * 1 "a 
rker ver. Reynolds and Weſtwood, 
I I 2 19 Int 
2 ar Mich. 7 Geo. II. B. R. ness 
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(114. 2 and Aſſault; Reynolds: the Maſter pleads Sor 
Treſpaſs and 


Aſſault, &c. and upon that Mac is joined. Weſtwood 
laintiff having aſſaulted 
aulted the Plaintiff in De- 


Mr. 4. Counſel pro. Ober inſiſted, that the Juſtification was 
inſufficiently alledged, and took two Exceptions; 1ſt, Tho“ 
a Man may juſtify in Defence of his Maſter, yet he cann 

2 an Aſſault in Defence, Oc. and eited 2 Noll. Mr. 546. 
His ſecond Objection was, that the Juſtification in this Caſe 
is ill pleaded i for the Aſſault in the Declaration might be 
at a Time preceding the Aſſault by the Servant, as this Ju- 
ſtification now ſtands. The Words are, (hacing alla ud) 
andthe! the Court ſhould be of Opinion that a Servant may 
juſtify an Aſſault, &ci in Defence of his Maſter, yet he ean-, 


not juſtify an Aſſault upon the Plaintiff at a Time ſubſequent 
to the Allault made upon the Maſter. r. 
. = its TI | 


Mr, 


* 


* 
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Mr. A. Counſel cont: A Servant may juſtify an Aſſault in De- 
| fence of his-Maſter;and'eited 9 Ed. 4. 48. 2 Nal. Abr. 546. 1 
Falk. 407, Leeward & U ver. Baſulee. As to the ſecon$Objec- 
tion, he ſaid the Juſtification was well, for that the Words muſt 
neceſſarily bs in the Preterperfect Tenſe, and could not be 
otherwiſe; for an Aſſault muſt have been committed, or it 
is certain the Defendant could not juſtify. And the Words 
(then and there) ſhew that the Aſſault mentioned in Juſtifi- 
cation was at the ſame Time and Plate the Aſſault was made 
upon the. Maſter. „ Nai e ? N E 0 
NC. J. There im no Doubt but a Streum may juſtify an 
Aſſavit in Defence of his Maſter; but the on in this 
Caſe it, whether the Defendant y hi; Plea hay that 
the Aſſault was neceſſary in Defence of bis Maſter; for it is 
only taid, the Plaintiff having a , & be then and there, 
&c. in Defence of his Maſter, which certainly is not ſufficient ; | 
but be ought to have gone further, and ſhewn that the Plain- 
tiff would then and there have. beat his -Maſter, if he had 
not aflaulted ries hy * 50 0 The Words, as © 
they are now pleaded, (havin aulted) have Reference to 
a Time paſt; whereas the Defendant ſhould have ſhewn that 
the Apault by him war ut be Time the Maſter evay e VS. 
and the Nordt then and there evil] nat confine this Aſſault to 
that Time, but may relate to the Du and Place only ; 
whereas the Aſſault by the Servant might be at a different 
Time of the Day tothe Aſault made upon the Maſter. P. 
V. and L. J. being of the Opinion, Judgment was gioen 
for the Plaintiff TSHR 
burr AS = ti | Vs. | 
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3 of Debt upon Bond conditioned to pay 100 J. (116. 

with Intereſt on the th of June, Cc. Defendant after Debt upon 

Oyer pleads Payment of Principal and Intereſt before the Ac- _ 3 
tion brought, ſcil. on the 26th of March, which was carer 
the Day mentioned in the Condition. Plaintiff replies, that homes 
the Money was not 'paidwodo & forts, as alledged in the 1b Conan. 
Defendant's Plea. Upon this Iſſue was joined, and Verdict for on, aided by 
the Plaintiff,” Mr. K. Counſel moved for 4 Repleader ; for for Saree 
that the Deſendant having pleaded Payment before the Day men of the 
mentioned in the Conditjon, the Iſſue thereupon is imma- Law; and « 
terial; and ſo he ſaid it had often been determined in this gbd 
Court. 4% Yak 1 ds | * n I N 
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Nr. Z. Serjeant cant: The Defendant's Plea is not that the 
Money was paid before the Day mentioned in the Condition, 
ba Payment was ante \tmpetrationem Breois, ſcil. 26 
March, Which Plea is now aided by the Sata for Anend- 
ment of the Lam; and the Sui. is immaterial. Vide Stat. 4 & 
5 Ann, o. 36. which provides, that where an Attion of Debt is 
brought upon. any Bong which has. a Condition, or Defea- 
zancr, to male void the ſame y_ Payment of a leſſer: Sum 
at a Day or Place certain, if the Obligor, bis Heirs &c. 
have paid the ſame before the Action brought, tho ſuch Pay- 
ment was not made ſtritiiy according to the Condition, yet it 
may be pleaded in Bar of ſuch Aclion, as if the ſame had 
been paid at the Day and Place according to the Condition. 
The Court being of the ſame Opinion, cis. that the Defen- 
dant's Plea was aided, the Motion for a Repleader was denied. 


, : ” l : 9 s — 
4 13, 1. iz L774 7 TS. id - » 1 
E i | , | 
2 ry . 7 
nern n 237-20 1 
4% " : * 2 1 


| N F chen „„en oghes YE 
C116.) Aan by Thomas- Indorſee of a Bill of Exchange 
* drawn upon the Defendant Biſbop, and accepted by 
Bill of Ex. him, at thirty Days Sight pray pay to Mr. Somerville 
change. he Sum of 2001 and place it to the Account of the York- 
Buildings Company, at per Adoice, Charles Mildmay.“ And 
the Bill was directed to the Defendant Biſhop, Caſhier of, the 
Vork- Buildings Company, at their Houſe, &c.:who. accepted 
the ſame. B. J. before whom this Cauſe was tried, directed 
the Jury to find for the Plaintiff, the Defendant having gene- 
rally accepted the Bill in his o.n Name; but at the ſame 
Time gave the Deftndant Leave. to move for a new Trial. 
Mr, K. and $. Counſel inſiſted, that the Defendant was 
not liable perſonally, but as Caſhier of the Company ; and 
this appears got only upon the Face of the Note, but from 
the Letter of Advice to which it refers, and which was given 
7 wy + ee the Note not only di- 
rected to Diop, Caſhier of Company, but is ex | 
mentioned to be placed to Account of the — 2 
general Acceptance by the Defendant in this Caſe, can make 
no Alteration in the Note, ſo: as to charge him perſonally; 
for Acceptance muſt be taken ſecumduum ſub jet am materia, 
as Caſhier; be is not therefore bound by this Acceptance in 
proprio jure, but in Right of the Company; and this is the 
general Method of tranſacting Bills; of this Kind. S0 5s the 
| Caſe of all Draughts upon the Bank, the Note is generally 
drawn upon the Caſhier, without any Mention of the * 
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and yet there is no Queſtion'but the Bank is reſponſible. The 
Plain is not without Remedy, the Company is bound by 
this Acceptance, and he has bis Action aggj them. .., Whe- 
ther this Bill was accepted by the 1 dant in his own 
Right, or in Right of the Company, is a Fact proper for the 
Determination of a Jury ; and this is the Gs upon 
which we ground our Motion. Upon the Face of the Bill 
there is ſtrong Evidence in Favour of the Defendant, that 
bis A nce was in Right of the Company: and this is 
yet much ſtronger, by Reference to Letter of Advice. 
D. Serjeant cont'; Whether the Defendant accepted this Bill 
in his own or the Company's Right, is not now the Queſtion. 
The Defendant has generally accepted it in his own Name, and 
that makes him liable in proprio Jure; any Man may accept: 
Suppoſo a Bill drawn upon F. N. it may be accepted by 
J. & and by this Acceptance 7. C. becomes liable. Phe Di- 
rection to the Defendent as Caſhier, Ge. is only a ptoper 
Addition and Deſeription of his Perſon. It is ſaid, — ac- 
oepted it in Right of the Company, and as their Servant; but 
bow can this be known? the Acceptance is general in his 
own Name. There is no Queſtiog but a Servant may have 
Tranſactions of his own, and ma tract upon his own Ac- 
count. Bills of Exchange mnft have 6 Certaimy, the Accep- 
tance reduces it to a Certainty; the — 2 upon Biſbo 
and he has accepted it in hig on Na — and 12 
Acceptance! alone is ſufficient to charge. bim. = 
E Bills of Exchange are Bills of a particular Na- 
ture, ariling from the Contract and Tranſactions of »Mer- 
Chants the firſt Contratt is by the Drawer, and by that he 
becomes liable after | Acceptance it in te Comrats of the 
Drawee ; and a further Cumra may ariſe from the Per 
_ to; whom the Bill is payable, by his: Indor(inent- over.) | 
every Writing" that is drawn in Form. of! a Bill o Exchange 


may nos in Fatt be jo; as where: Money in payable out of 6 par. 
rieular Funds, and {o, was the Cale of Fre, Irin 
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A i Serjeant, com; e Defendant's Plea is not that the 
. Mr. | 1 58 | | 
M was paid before the Day mentioned in the Condition, 

but the Payment was ante \tmperrationem Breois, ſcil. 26 
March, which Plea is now aided by the Srature for Amend- 

ment of the Lam; and the Sil. is im material. Vide Stat. 4 & 
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5 Ann, o. 36. which provides, that mhere an Attion of Debt is 
brought .,upon. any . Bond which has. a Condition,. or Defea- 


zancr, to male void the 3 of a leſer Sum 
at a Day or Place certain, of the Obligor, bis Heir, &c. 
have paid the ſame before the Action brought, tho ſuch Pay- 
ment was not made firittly according to the Condition, yet it 

may be pleaded in Bar of ſuch Acliom, as if the ſame had 

been paid at the Day and Plate according to the Condition. 
The Court being of the ſame: Opinion, 218. that the Defen- 
dant's Plea was aided, the Motion for a Repleader was: denied. 


XK ; 9 K $ 
Mi ch. 7 Geo. II. 
C116.) Ame by Thomas Indorſee of a Bill of Exchange 
—_— drawn upon the Defendant Biſbop, and accepted by 
Bill of Ex. him, n thirty Days Sigbe pray pay to Mr. Somerville 
change. he Sum of 2001; and place it to the Account of the York- 
« Buildings Company, af per Advice, Charles Mildmay.“ And 
the Bill was directed to the Defendant Biſhop, Caſhier f the 
Vork- Buildings Company, at their Houſe, &c. ub accepted 
the ſame. B. J. before whom this Cauſe was tried, directed 
the Jury to find for the Plaintiff, the Defendant having gene- 
rally accepted- the Bill in his o. Name; but at the ſamp 
Time gave the Defèendant Leave to move for a new Trial. 
Mr. K. and S. Counſel inſiſted, that the Defendant was 
not liable perſonally, but as Caſhier of the Company; and 
this appears got only upon the Face of the Note, but from 
the Letter of Advice to which it refers, and which was given 
25 I aye + <7 hong 1 — the Note not only di- 
rected o idee, Calliertot, Company, ut is ex 
mentioned to be placed to Account of the 8 
general Acceptance by the Defendant in this Caſe, can make 
no Altoration in the Note, ſo as to —— him perſonally; 


for Acceptance muſt be taken / ſubjedtam materiam, 
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Thomas ver. Biſhop, 
. 
1 7 * - : - 2 ' 
* <<. l * T7 : i % ; 


* 
- 


. W 4 n 7 


as Caſhiers be is not therefore bound by this Acceptance in 
proprio jure, but in Right of the Company; and this is the 


general Method of tranſacting 2 Kind. S0 55 the 

| Caſe of all Draughts upon the Bank, the Note is generally 
drawn upon the Caſhier, without any Mention of the 2 
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and. yet there is uo Opeſtiom bun the Bank is reſponſible. The 
last is not without Remedy, the Company is bound by 
this Acceptance, and he has bis Action againſt them. Whe⸗ 
ther this Bill was accepted by the 1 ant in his own 
Right, or in Right of the Company, is a Fact proper for the 
Determination of a Jury; and this is the Circumi upon 
which we ground our Motion. Upon the Face of the Bill 
there is ſtrong Evidence in Favour. of the Defendant, that 
bis A nce was in Right of the Company; and this is 
yet much ſtronger, by Reference to Letter of Advice. 
D. Serjcant cont: Whether the Defendant accepted this Bill 
in his own or the Company's Right, is not now the Queſtion, 
The Defendant has generally accepted it in his own Name, and 
that makes him liable i proprio jure: any Man may accept: 
Suppoſo a Bill drawn upon J. N. it may be acce 
J. & and by this Acceptance J. S. becomes liable. The Di- 
rection to the Defendant as Caſhier, Gr. is only a proper 
Addition and Deſeription of his Perſon. It is ſaid, he ac- 
cepted it in Right of the Company, and as their Servant; but 
how can this be known? the Acceptance is general in his 
own Name. There is no Queſtiog but a Servant may have 
Tranſactions of his own, and ma tract upon his own Ac- 
count. Bills of Exchange untiſt have a Cærtainty, the Accep- 
tance reduces it to a Certain y; the Bill is drawn upon Biſbo 
and he has accepted it in tis ou Name wah; and t 
Acceptance: alone is ſufficient to charge) bim. 
2. C. J. Bills of Exchange are Bills of à particular Na- 
ture, ariſing from the Contract and Tran ſactions of Mer- 
chants; the firſt Contract is by the Drawer, and by that he 
becomes liable; after Acceptance it im the Cuntradt of the 
Drazwee ; and a further Cumra may ariſe from the Perſon 
to whom. the Bill is payable, by his Indorſinent oer. 
every Mritiug that is drawn in Fur off a Bill of Exchange 
may not in Fatt be ſo; as where Momeꝝ is payable out of a par- 
ticular Fund; and ſo: was the Caſe of Fenny and Hale, rin, 
10.Geo. 1. Plaintiff Jenny ſold | bis Land to the Defendant, 
who gave him a Bill for the Price or Value thereof in theſe 
Thords, diretied to one Prat, Sir, are to pay to Mr. Jenny 
ſo much, &c. out of the Money belonging to the Governors and 
Company of, Devonſhire Miner, the Money not bei 
paid, Jenm brought his Action 
a Bill of Exchange; and apm Demurrer Plaintiff had Judg - 
ment; whereupon Error was brought in this Court, and Judg- 
ment reverſed; for the Court held it to be no more than 
a Direction and Appointment to 
cular Fund, and was not a Bill of Exchan 
b Nn . Tuis. 
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Motion was denied, and Plaintiff ſuffered to have Jud 


— ud : 
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Stock; and theſe Notes do not make the Drawer liable 


caſe the Stock ſhould fail. P ir a general Rule, that the 


Acbepnor of -@ Bill of Exchange is 'perſonally liable; how 
then does this Caſe vary? the Directions to the Defendant 


as Caſhie#}/thc: cannot vary it; that is meerly « Deſcription 
and Addition of his Perfon, Tho Acceptance in this Caſe is 
general, (accepted Fwne 13. 1733. and ſigned Biſbop.) In all 
Caſes a general Acceptance is ſecundum tenorem Bille ; this 
Bill is dam upon Biſtop, and the | ſubſequent Words, viz. 
« place it to Account of the Company, as per Advice, can- 
not alter the Caſe, nor make any Difference in the Bill of Ex- 
change; it is only the Method of accounting for the Money 
the Drawer and Drawee after it is paid. As to the 
Letter of Advice, that is not proper Evidence; it is extrin- 
fical of the Bill, and is always « private Tranſaction between 
the Drawer and Drawer; to which the Perſon to whom the 


| 9 is payable is not ſuppoſed privy; if Letters of Advice 


have'any Weight in t Laſes, it would be of dun- 
gerous nence. Bills of this Kind are in their N 

negotiable; and ſuch an Allewance muſt make them uncer- 
tain, and may bo attended with ill Conſequenes in the 
Caſe: of an. Indorſre, who is in Nature of a Purchaſer for a 
valuable Conſideration. The Caſe of Boas and Cumlintom, 
is than this. Pide 2 Penty. 407, Curb. . by 
We muſt therefore: judge of this Caſe as it ſtarids upon 
22 

4 ö nerally,” which alone 4s fHficient t 

charge the. Defendam oy make him perſonally Nabls. 
. P. and L. Juſtices, being of the ſame Opinion, the 


upon the Pofra. Vide 200. 137. Talbot verſts Godbolt ; G. 
gave a Bill in this Form, F Memorandum, that T hace re- 
< ceived} of E. Talbot e the Le of my Maſter” Ser jeam 
Gaudy,.the Sum of 40 l. o % paid an Michael mas folowing”. 


It was held that S. was liable, for the Closſe o/ Repayment 


in general; and not tõ be repaid by bir Maſter "Gandy. 
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Spiritual Court, to grant Adminiſtration car teflamenty Alden 

nexo to Kinnafton,” teliduary Legatce of K. his Father bs 
| 6k ech, the Exccutors having renounced in Favour of the grant Adwi- 
reſiduary Legatee. We have applied to the Spiritual Court, 3 

d the refuſe no Adminiftration till ſueh Time as they have , 1 

illued out & Commiſfion of *Appraiſement, and had a Return. oo the Exe. 
This is contrary to 21 Hr. 8. which. provides, that Adminiſira- wo oy 
tion fall be granted with all convenient Speed ; and cited th nag 

Kin aud Retteſworth, which was * the Caſe, of Lord Lon- 

donderty's N, where Executors one to the Spiritual 

Court for Probate but the Court refuſod till. Seen 
FX y Caſe but this G Nan a Mandams, 
97 ir] 70 Court bad no Power to ſtay Probate. 
150 is a great Difference between the Caſes; 

ere 1 N hay renouneed and thets is no Law ob- 
liges the Spiritual Court to grant Rdminiſtratiom to che ref 


ary Legatee. Shew Cauſe. Wir, "That N Denied. 
ſhowing Cauſe, the ke. was denied. Fry 
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N Debt upon den a Bond the Plaidtif * en (119. 
1 30 NM 1723. by his Bond'obliga  bocame indebted to Nedcd7 on: 
the Plai bak in the Sum e 761 185 «| Defendant et *.nm be fer 
Oyer 7 the Bond and \Contlition;. =- >, oi for Payment of off againſt a 
05 31. upon the firſt of December nent enſulng the Date of Band, "bo" 
Bond, with Intereſt, Ga. and _— 2 Ceo. 2 — 
which impowers the Defendant to ſet off Mm Debts jy 3 * 
Diſcharge of the Action; and avers, that the Plaintiff ſtood 
indebted TER TIEN CITE SOOT 
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EY 0.1 The Act of Parliament in Queſtion was made 


for the Benefit of the Defendant, and muſt be conſtrued in 
his -Pavour, ſo far as is conſiſtent with the Rules' of Law. 
This Act cannot be conſtrued ſo but Inconveniences wi 


ariſc go it either one Way or the other. It is true, in the 
an Executor it may work a Deoaftavit, and yet. on 


Caſe © | 
the other Hand, it is hard that an Executor ſhould 


Debts upon Bond due to his Teſtator, and the Defcndant 1 


not have it in his Power to ſet off Debts u mple Con- 
tract, tho of equal Value in Diſcharge.” The ule_that "4 

laid "down comes too general; ſuppoſe as 4ion it brow 

for Breach of "Covenant," which founds in Damages, and the 
Plaintiff. at the ſame Time flands indebted to the Defendant 
por ſmple Contr als, which ſounds in Damages likewiſe; it is 
pretty hard to ſay that ane Debt cannot be ſet off to diſcharge 
the other. It is ſaid, this Act ought to have the fame Con- 
ſtruction put upon it with other Acts wherein mutual Debts 
are mentioned; and for this Reaſon the  Bankrupt's A& i 
cited; but this Caſe differs ; for by the Bankrupt's Act 3 
Debts arg made equal, and t no Notice. is taken of 
7 Debts; beides, Commuſhoners of Bankrupts hay 
an Equi 


| in them, aud in Equity all Debts are 3 
The chief Queſtion is, whether the Penalty is che Debt 
forfeited by Law e for k fo, the Debt pleaded in Bar or Dif 
' is not equal in Value to the Debt demanded. by t 
and" gonſcquently-the Plea is. bad; there is to  Oveftion 
but. the Penalty if the Debt forfeited by Law, and therefore 
the Plaintiff muſt have his Judgment. | 

V. and L. Juſtices : This muſt be determined as it 
ſtands pon Record; and the Queſtion. is, whether this Plea is a 
— Bar? Defendant has pleaded, mutual Debts, Ov. but the 
um to be ſet off by his Plea is not equal in Value to tho 
Demand. The Penalty is the Debt forfeited by Law, and 


Statute: for Amendment of the 
Caſe the — — — Da; 
the Attion broug ayment in C " 

as Solvit ad diem was a good. Bar at Common Law. 


after the Day, and before 


The Defendant's Plea in this Caſe is not acod ; and fo. 


gave Judgment for the Plaintiff, without giving any Opinion 
the firſt Objection. Note; The Lato in this Reſpet? 170 
— altered by Stat. 8 Geo, 2. GilBLESQ% 4H 1-55 4 0p 4? : 
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no Way to diſcharge it, but F 1 
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| Aſkeell wu Beaker & al, Mich 
7 Geo, II. B. R. 


ä ( 120. ) CIRE 4 agaiolt Bail, Defendants Baal that no 
_ 4 Bail 8 Se TY e and returned 120 diem emana- 

ä _ _ poten Brevis de Sci Fu. 
a | To #hig, the Plaintiff 2 as an immaterial * Plea 4, fr 
a C Sa" gray be returnable f ron Day the Sci Fa' i 9 4. 


and this has always been. held . good by the Þ Practice 2 


Mr. D. Counſel compared it to Yo Statute of. Limita- 
tions, which is always pleaded, ante. d Jie exhibitionts Bills, 
or ante diem impetrationss Breit. He likewiſe oljedted 10 
the; Sei Fa, becauſe it did not, appear the e had 
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ed Execution; and without Prayer he cannot 5 æecu- 
L 17 . 1 Rol. Abr. 225 Mod. 25 2. _—y i | 
* CT; C1]. The Pha ss r becauſe iſe the C Sa may 


be returnable the ſame Day the Sei Fa Mel, chich 15 a- 

gretuble * oy Pratlice 1 Co and 8 the 
leading mult be ante n Bre vis, 2 gy Bee Reaſon 

for Plc the Statute of Limitations in th is, 
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- of the Seſſions. * 
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has frſt taken a 2 Oath + {ry of the Judges 


was committed within a Tear, and within the (ame County 


void, but Proceſs theteon muſt be fot afide. But in this Caſe 
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Nformation Ori tam, Gc. for buying and ſelling Sh > In 122. 

1 the ſame © Li contra ey, 6 Ed. 6. 1 14. 7 "Lond 

quaſh this Information two Objectiocis were taken, 1, Be. g... 

cauſe no Affidavit was made by the Perſon who commenced 

the Proſecution before the Iſſuing of the Information, that 

the Offence was committed in the ſame County where the 

Suit is commenced. Pide ** t. c. 4. No Officer or Mi- 

niſter in any Court of Record ſhall receive, file or enter q 

Record any Information, &c. until the Informer or Relator 


of that Court, that the Offence laid in ſuch Information, &c. 
ehere ſuch Information was commenced. - The ſecond” Excep- 
tion was; that the Fact was laid ſubſequent to the firſt Day 


Mr. L. Counſel inſiſted, that this Information could not be 
quaſhed upon Motion; Informations Qui tam are in Nature of 
Civil Actions, and no Inftance that à Civil Aion mas cover 

ſhed upon Motion. 1 Inſt. 130. The Objection is, that ho 
Adv appears upon Record; hut tat docs not make the 
Information void, the Words of the Act are, That no Infor- 
mation ſhall be received, filed or entered of Record, &. fo | 
that altho tho Proceedings are irregular, the Information may 
well ſtand. Cart h. 503. Salk. 376. No Information ſball be 
received or filed before 'Recognizance given by the Informer 
to proſecute with Fffett, &c. Stat. 4 & J W. z. c. 18. and that 
it was held upon Conſtruction of this Act of Patliament, that 
in Caſe no Recognizance be given, the Information is not 


the Act of Parliament has been complied with; for here 
Affidavit has been made by the Rolator, which if agreeable to 
the Words. of "the Statute; and in this Caſe it is reaſonable; 
for this is u Proſecutiom upon a penil Statute,” and if the In- 


former was to make Affidavit, he could not be an Evidence to 


convif# the Offender. But admitting the Oath in this Caſe F 
not ſufficient, the Court will nor "quaſh" the Information, but 4 
where Exception appears upon the Face of the Record ; and | 
no Advantage can be taken of this upon Error, or Demurrer 


to the Declaration. 4 Taft. 272, WS | . 

As to the ſecond Objection, he ſaid this Caſe was like the 
Caſe of all ſpecial Memorandunis ;* for altho' all Declara- | 3 
I Vn l ; tion 1 


* 4 . 
4 * - * 
* „ * 
' + > 
„ — 
. | 4 
' 3 8 * * 
* 7 « 
_ * 
= . 
>| E's 


— — 


OO HR 


I” * . — 8 — 8 ? Fe A "ITE FI n 28 1 * 
"A A l 
© in B. R. &. 7 Geo. II. 
1 ; , 4 A * l 7 0 
N L 2 4 - .” 5 * = | 
= | Wh 1 g 


—  —  — — 


tions are in Filtion of Law ſuppoſed to be entered on the'firſt 
Day of Term, vet a F., emorandum alters the Cafe, 
and ties it down to the Day mentioned in the Declaration. 
Seſſions commenced 11 Jan. but 5% Adjournment were con- 
tinued to 12 Feb. on which Day the Offence was committed. 

Cur: The Information cannot be quaſhed Motion, and 
fo it is ſaid in Salk. 372, There is a Difterence: between" 


"Motion 16 quaſh and ſet aſide. If an Information bo filed 
* without Afﬀidavit, the Court may ſtay Proceedings, or order 


it to be taken off the File, The Anſwer which is given to 
the firſt Objection is very material; for in Proſecutions upon 
Penal Statutes, the Perſots who appears to be the Informer 
upon Record, cannot be-a Witneſs ; and therefore Diſtin&ion 
may be made in this Caſe between Informer and Relator ; 
before this Act of Parliament the Informer never appeared 
upon Record, and ſo was always admitted an Evidence. 
The whole Court being of this Opinion, the Rule was 
diſcharged, but principally for the firſt Reaſon, cis. That 
in Motions to quaſh Informations, no Advantage can be taken 
but where the Exception appears upon Record. Note; Pro- 
ceedings are carried on in the ſame Manner upon 12 Ann. 
C. 16, 25 8 : FP 3 $0) . 


Ig ACTION of Aſſault and falſe Impriſonment ad dammum 

| 1000/7. : Defendants- juſtify and ſay, that the Chancellor 
and Scholars of the Univerſity of Oxon, from the Time where- 
of the Memory of Man if not to the' contrary, were a Body 
incor porate by. Name, &c, and that there now is, and Time 
 S#mmemorial has been, a Court held before the Chancellor, bis 
| 22 &c. on Friday in every Week, for Determi na- 
tion of all perſonal Aftions whatſoever between the Parties, 
(one of them being a Scholar of the ſaid. Univerſity, or Per- 
ſon baoing the Privilege there); and that Time immemorial 
it has been cuſtomary an the perſonal Complaint before the 
Chancellor, his Commiſſary, - &c. of '\any Perſon having 
| pay ws of the; ſaid Umiverſty, that he hat an Aftion 

on es 
r, 


EF 


ſonal of Damages again any Perſon then being within the 
Fe of the, ſaid 5 Ys ſuch — making 
his Corporal Oath before the Chancellor, &c. of ſuch Damages, 
and that be believes that ſuch - Defendant, upon his bei ug. 
E till nat appear, but rather run away out of the Pre- 
ci un 1. 


cree 
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cree a Warrant to be made.in Writing for the arreſting and | 


Priſon, until ſuch Defendant ſhould put into the [aid Court 
 ſuffcient Security for anſwering the Complaint. And the 
Defendants further ſay, that by Letters Patent bearing Date 
1 April, 14 H. 8. the ſaid Cuſtoms and Privileges were con- 
firmed, which. ſaid_ Letters Patent were afterwards Anno 


Poſe the Body of ſuch Defendant and detaining him in 


13 Eliz. publiſbed and confirmed by Att of Parliament. And 


the Defendants further ſay, that before the Time when, &c. 
the ſaid James Boucher made his Complaint before the ſaid 
Deputy Commary,: that he had an Alion 2 of Da- 
mages againſt the Plaintiff, then lioing within the Precintis 


of the ſaid Umioerſay; and then and there did alledge that 


be was dammified in the Sum of. 1000 l. and that he did ſu- 
ſpett that the ſaid Defendant would run away and not ap- 
ear, if cited according to the Beli of the. ſaid James 

ucher; and that then and there the ſaid James took his 
| Corporal Oath of, the Truth of the Premiſſts in Manner afore- 
ſaid; and the ſaid Judge then and there decreed a Warrant 


o be made as was 9 Whereupon the ſaid Hugh Smith, 


Plaintiff in the preſent Mion, was arrefied and carried to 
Prilon for Want of ſufficient Sureties, &c, which are the 
ſame Aſſault and Impriſonment as is complained of, &c. 
Plaintiff replies, there was no Afidavit of the Cauſe of Action 
filed as the Statute direfts; and to this the Defendants de- 
murred. Vide 12 Geo. 1. c. 29. and 5 Geo. 2. c, 27. 
C. Serjcant : The Replication is bad, for the AQ of Parlia- 


ment does not make the Proceſs void; but the Words are, 


* That the Defendant ſhall not be held to Bail, unleſs Af- 
< fidavit be made that the Cauſe of Action is 104, or up- 
wards"; ſo that want of Affidavit does not avoid the Proceſs, 
but ſubjefts 1 Party to an Action. In no Caſe the Proceſs 
is in it fel cid, but where it 35 1 provided. ſo by A 
of Parliament ; as in 7 Ann. c. 12. Proceſs again Ambaſſa- 
dors and their Servants for Debt is declared void. 
H. Serjeatit cont: Juriſdictiom is not to be preſumed in in- 
ferior Courts, it is therefore incumbent upon them to ſhew 
they have eee, but does this appear in the preſent 
Cale; they habe ſet forth a Cuſlom to hold Pleas in all 
ſonal Actions, and ſay, that B. made Complaint that he 
a perſonal Action; but the Nature of that Mios i, no 
ephere ſbetrn. They ought to have deſcribed the Action and 
Nature of it, or this Court will not intend it to fall within 
their Juriſdiction. Hale Plac. Cor. 35, 36. Moore 275, 
But ſuppoſe the Deſcription is ſo certain as to give a Ju- 
riſdiction, yet ſuch a Cuſtom as is here plcaded is a void 
Cuſtom. Here is a Cuſtom A to iſſue Warrants to wn 


| : Il 
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ab Caſer in B. N Kc. I Geo. 
and detain in Priſon” till Security be found; but it does not ap- 
pear that Proceſs in theſe Caſes has any Return, and ſo Cap. 
void, as in 23 H. 6. All Warraants of Cap. mult have a cer- 
tain Return. Dyer 175. P. 23. Every Cap. ought to be return- 
ed the enſuing Term, for the Miſchief which might ot hertviſe 
befall the Priſoner to be keptalways in obo iy Cro. Bliz. 467. 
Nefor and Sharp. The Reaſon of th Reſolutions is i 
favorem libertatis, which is always favoured in Law; and tho 
it appears by Plea, that a Return was made, yet a Return 
cannot make good a void Proceſs. There is another Reaſon 
which makes this a void Cuſtom; becauſe a Cap. iſſues in the 
firſt Inſtance, without n and ſo is 1 Mod. 
236. Hall ver. Booth. It is againſt Law for any inferior Court 
to. iſue Cup. for the firſt Proceſs; for the Liberty of a Man 
is highly valued in Law, and no Man ought to be abridged 
of it, without ſome Default in him. It is againſt the Courſe 
of the Law, and all Courts. 1 Roll Abr. 563. p. 11. 1f this 
is a vid" Caſfiom in itſelf, Con miu by Charter or Act of 
Parliament will' not avail; for Stat. of - Eliz. is only a gene. 
rol Confirmation, i. e. of all reaſonable Cuftoms, but does not 
make that of Force, which before was ovoid in ſelf. 1 Inſt. 

- 381. Aud ſo it was beld, 1 Salk. 203. That z ' the Cu- 
om of London are confirmed by Aft of Parliament, yet thoſe 
Afis extend only to good Caftoms; and bad Cuſtoms are cvid, 
2 2 be N Wy. 99. N Lora 5 86, 27. 

C. Serjeant, in y, agreed, that unleſs it did appear that 
inferior Courts bed e the Proceſs was Ubi but 
here is ſufficient ſet forth to give a Jutiſdiction. The Cuſtom, 
that upon Complaint made that the Plaintiff has a Perſonal 
Action, and | the Defendant will run away, Warrant 
ſhall iſſue ;' ſo that we have followed the Cuſtom ih out Plea. 
It is {aid that Cuſtom is void, becauſe contrary to Law; fo 
are all Cuſtoms : And, in many Cafes, Cuſtoms not ſtrictly 
maintainablo in themſelves have been ſupported and made 
eſſectual by Act of Parliament. By Cuſtoin, Serjeant of the 
Mace in London, apo Plaim of Debt entered in any of the 
unter. goes entdant, may arreſt him by Parol, and carry 
im t6' Priſon ; and this is a good Cuſtom, and yet ouch er 1 


than the preſem Caſe. Oro. El. 196. Gerard ver. Dir ke nſon. 
So in Der 129. p. 50. Uſe of a Freehold Meſſuage in Lon-. 
don may paſr by Bargain and Sale made by Paro only, Cufion 
of L 45 that where Contratft 1s mide between Citizen an 


Citizen for Payment” of ey; and bhe who made Contratr 
dies, bis Executors of. Adminifirators ſpall be chargeable there. 
with, ar if it were upon an Obligation. Cro. Eliz. 409. $0 

that the Debtor may be atrefted before. the Debt becomes due, 

fo compel him to give Security. 2 H. 41% 7 2 ] 
a 3 ; | ; 5 8 ; „. 
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2 C. J. There ate two Objeftions made to the Defen- 
dant's Plea; that no Afﬀidavit was made of the Cauſe of Action 
before Iſſuing the Proceſs ; and that this is a void Cuſtom. 


There ate a great many Caſes,” where general Words of an 


Act of Parliament do not extend to Cuſtoms, but that is where 
the Words are in the Affirmative only; as in Magna Char- 
ta, it is ſaid Court-Leets ſhall be held but twice a Year, 
iS. at Eafter and Michaelmas;' and yet Cuſtom to bold at 
different Times is good: But, in the prefent Caſe, here are ne- 

tive Words; and it is generally held in thoſe Caſes, that 

uſtoms are included. "Suppoſe therefore this Act of Parlia- 
ment does extend to inferior Juriſdictions, and no Affida- 
vit is' made before Iſſuing out the Procels, the Judge, the Offi- 
cer and Gaoler will not be ſubject to fulſe Impriſonment. That 
is carrying the Conſtruction of the Act of Parliament too far, 
for there are no Words to make tho Proceſs void. 1don't ſay 


in this Caſe no Action will lie, but it muſt be agninft the Par- 


ty only. Where a Court has an original Juriſdiction, tho the 
Procordhigs are not ſtrictly regular in Purſuance of that Ju- 
riſdiction, yet the Judge and Officer who execute that Proceſs 
are not liable. And to this Purpoſe, fee a notable Caſe in 
2 Lutw. 937, 1560. for the Proceſs iu thoſe Caſes is not void, 
but erromeons on. | AF ; | 

It is objected, here is a Juſtification out of an inferior Court, 
by a Capias without Summons, which is ſaid to be void, and 
that no Cuſtom can ſupport it; but ſack Proceſs ſurely is not 


void, but poidable only. And in Mackally r Caſe, Rep. 68. 


This Proceſs by Cuſtom of London, which is confirmed 


Act of Parliament, is held to be good. Vide 2 Lutw. 1565. 


This Conſtruction may go a great Way in the preſent Caſe, 
for the Cuſtoms of the Univerſity are confirmed in Parliament, 
It is true, an Act of Parliament cannot confirm Cuſtoms void 
in themſelves; but the Parliament may confirni Cuſtoms which 
perhaps could not ſapport themſelves. +» 

P. J. The Queſtion is, Whether the Proceedings are void, or 
voidable? There is nd Doubt but where the Court has an origi- 
nal Juriſdiction, Error in Proceedings does not make the Proceſs 
void, but erroneous only t A, Service of Proceſs out of Furiſ- 
diftion, the Proceſs is not ovoid in that Caſe. The AR of Par- 
liament requires, that Oath ſhall be made of the Cauſe 
Action, and whether this is not a Condition precedent to t 
Juriſdiction, — further Conſideration. Pe 

P. J. General Confirmation will not eſtabliſh Cuſtoms in- 
conſiſtent with natural Juſtice: Here the Cuſtom is; the Par- 

muſt make Complaint of his Cauſe of Action, and mult ve- 

fy by Oath the Certainty of Damage; but, in the preſent 


Caſe, he only ſwears be is damaged, (5c. as he believes; which 
N 822 8 p 
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is not ſufficient ; but this Defect does not make the Proceſs 
void: For where the Defendant is arreſted upon a Proceſs at 
Law, and there is a Defe& in Afﬀidavits, that does not vitiate 
the Proceſs, but this Court will diſcharge the Defendant up- 
on his common Appearance; but neither Judge, nor Officer who 


executes the Proceſs, are liable to an Action. | . 
T. J. The Queſtion in this Caſe is not ſo much to the Cu- 


ſtom, for that does not ſeem. unreaſonable, for Proceſs is not 
to iſſue; but upon Complaint and Oath of the Plaintiff; but 


whether the Defendants had brought themſelves within this 
Cuſtom. A Cap. without a Sum. as this Caſe is 22 is not 
unteaſonable, for it does not iſſue but upon Oath that the De- 
fendant upon Citation will not appear, and ſurely a Summons 
in ſuch Caſe muſt be needleſs. The Act of Parliament re- 
quires, that an Oath ſhall be made that Cauſe of Action a- 
mounts to 10 J. or upwards; but the Omiſſion of fuch Oath 
does not affect the Juriſdiction. The Doubt that I have ts, 
er het her here ever was any Furiſdiftion, which extends only to 
perſonal Action-? How does this appear to be a perſonal Ac- 
tion? They ought to have ſhewn the Nature of the Action, that 
this Court might judge, whether within Jariſdiftion, or not? 
In all Caſes whereiPerfons who hold Plea, have Power and 
Juriſdiction, tho the Proceſs thereupon be erroneous, yet it is 
not void, but voidable. But where a Court awards Proceſs, 
without having an original Juriſdiction, it is utterly void. As 
if Juſtices of Common Pleas ſhould hold Plea upon Appeal, 
the Proceſs and Proceedings are utterly void, and the Officer 
who exccutes the Proceſs is a wrong Doer. Lide Moore 275. 
N C. J. That is becauſe the Court has no] uriſdiction as to 
the Nature of the Action: But here is a Juriſdiction. only irre- 
gular in executing it. The Stat. 21 Fac. 1. C. 4. is that, be- 
re Information filed or received, an Oath ſhall be made, 
c. but where Information is filed without Oath, the Proceed- 
ings are not void, but voidable. Stands over., _ | 


Middleton & Loc verſus Crofts, Mich: 


BEL exhibited againſt the Plaintiffs in the Spiritual Court 


, I 
1 +) L for a clandeſtine Marriage. Several Facts were charged in 


the Libel, eis. That the Parties wers married without Licence 

or Publication of Baums; that the Marriage was at uncanoni- 

cal Hours, between one and three o Clock in the Morning, and in 

a private Dweelling-houſe. Upon Motion for a Prohibition, the 

Plaintiffs fuggeſtes That they could have proved the Marriage 

by one competent Witneſs ; and that they bad a regular Licence, 
hy | but 
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zur that the Spiritual Cours refuſed to admit the Evidence of ans 
Witneſs only. The ſecond Suggeſtion was, That by Stat. 7 & 8 


W. 3. this was made a temporal Offence, with Penalty of 101. 


to be recovered againſt any Man ſo married without Licence 


or Publication of Banns. Andrews D. L. * againſt the Pro- 


hibition ; and, in the fiſt Place, He admitted, that where Eccleſi- 
 aftical Courts have an original Fariſdiftion, and an Incident 
happens which is. of temporal Conuzance, they ſhall try the 
Incident, but ſhall try it as Courts of Common Law would. 
But where the E cane ftical Court proceeds in a Matter meer- 
. by Spiritual, if. they proceed in their own Manner, the con- 
trary to the Form of Proceedings at Common Law, no Pro- 
hibition lies. Tn this Caſe, it if not neceſſary for the Defen- 
dants to produce one Witneſs, for Proof lies on the Bart of 
the Promoter of the Suit ; he exhibits the Libel for a clan- 
deſtine Marriage, and therefore it is incumbent on him to 

the Marriage. As to the Licence, there is no Proof at all ne- 
ceſſary, that muſt be under the Hand and Seal of the Ordina · 
ry; and in thoſe Caſes Index hoquitur Sigillum. "The 
age Queſtion therefore is, whether the Eceleſiaſtical Juriſ- 
dition is taken away in theſe Caſes by Star. 7 8 V. 3. This 
Act of Parliament reſpects the Revenne only, and Penalty 
therein for marrying without Licence, and is not given as a 
Puniſhment for clandeſtine Marriage, but to prevent Fraud 
in depriving the Crown of Duties given for licenſing Marriages. 
And therefore, in all Caſes where there is a Licenſe or Publi- 
cation of Banns, the Act is ſatisfied, tho! ever ſo irregularly 
obtained, and no temporal Puniſhment for Irregularity, which 
is an Offence in the Spiritual Court, and there only puniſhable. 
It is held in Linde. That a clandeſtine Marriage ſubjects all 
Parties, even - Witneſſes themſelves, who are voluntarily pre- 
ſent, to Excommunication ; which is the Reaſon" that in Pro- 


ſecutions of this Nature the Witneſſes are abſolved ratione 


teflificandi. Vide. Conftruttion' of 8 Sancroft, and 
confirmed 25 H. 8. c. 19. Sect. 2. Canon o. Marrying at unta- 
nonical Hours probibited. Canon 102, Marriage in private 

Dewxelling-houſes. Can. 105. No Licence to be granted where 
either Parties are under Age, but by Conſent of Parents, &c. 
and every Licence otherwiſe granted void, and Parties pu- 

able. In this Act of Parliament no expreſs Words to pro- 
kibit the Juriſdiction of the Spiritual Court, and tho' no par- 
ticular Saving, yet the Juriſdiction is not deſtroyed but by ex- 
preſs Words, as in Caſe of Tithes, 23 H. 8. c. 2. 2& 3 Ed. 
6. c. 13. becauſe no excluſive Words, Jurifdition remains. 
So 22 & 23 Car. 2. c. 10. which gives Direttions concern- 
ing Diſtribution ; Proceedings thereon may be by Bill in Equi- 
i, and yet no Doubt but Spiritual Courts have a Furiſditrion 
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becauſe the Proceedings are diverſis rationibus,. the one 


in thoſe 2 In Caſe of Pluralities, where any Eccleſi- 
aſtical Perſon holds two Benefices with Curo fim &. ſe- 
mel, the Spiritual Courts have a Juriſdiction which is not taken 
away, by 21 H. 8. for that Statute extends only. to Cures of 
the Value of 8 J. per Arn. ſo that there may be a Plurality 
within the Statute, and a Plurality by the Canon Law. In the 
like Manner, 21 H. 8. c. 13. enjoins Reſidence upon Forfeiture 
of 10 l. Here is a Penalty inflicted, and no Saving to preſerve 
the Juriſdiction of Eecleſiaſtical Courts; but becauſe no ne- 
gative Words to reſtrain the Juriſdiction, it ſtill remains an 


Offence puniſhable by Eccleſiaſtical Law. The Juriſdiction 


of Eccleſiaſtical Courts in Caſes of this Nature are vindi- 
cated by Reaſon of the Common Law, as in Caſes of Nu- 
ſance indifiable at Common Law, tho a new Penalty be in- 
Nicted, yet the Puniſhment at Law remains. So at Common 
Law an Indifiment lies for an Aflault and Battery ; and an 
Aion will lie alſo for the ſame Aſſault. In all theſe Caſes 
it may be objected, that the Defendant ſufters twice for the 
ſame Offence, but the Puniſhment is diver/is rationibus, the 
9 Ed. 2. Articuli Clers, gives an Action de violenta injefli- 
one manuum in Clericum, and yet the Eccleſiaſtical Courts 
may excommunicate the Offender, 2 Luft. 620. Articuli 
Cleri. c. 3. And the Reaſon. is given, 2 Haft. 622. c. 6. for 
that the N in both Courts are diverſo imtuitu- 4s 
if one lay violent Hands on a Clerk, pro ſalute anime, ſhall 
injoin him Penance in the Spiritual Court, and the Clerk 
may have his Action, and recover e at Common Law - 
for the Injury. So the Caſe of Slader and Smallbroke, 1 Leo. 

138. A Layman forged Orders,. and obtained a Benefice, for 
which he was proſecuted in the Eceleſiaſtical Court, and Or- 
der for Deprivation ; and he prayed Prohibition, becauſe For- 


gery is trigble at Common Law : But Prohibition was de- 


med, for the Forgery was touching an Ecclefiaſtical Matter, 
and he is ſueable there for it, in Order to his Deprivation on- 
ly. Fil. 16 Car. 2. Kerby and Savile. Proſecution in the 
Spiritual Court for calling the Defendant Bawd ; R. moved 
2 a Prohibition, ſiggeſtiug that K. had brought his Action i 
Common Law, and recovered ; but the Prohibition was demie 


Damages, and the other pro Salute animz, & pro reforma- 
tione morum. 'The preſent Caſe comes within the Reaſon 
of all theſe Caſes, The Proſecution upon Star. 7 & 8 V. is fo 
defrauding the King of his Stamp-Duty, but in Eccleſiaſtica 
Courts the Proceedings are pro Salute anime, both Courts pr 

ceed (90k intuitu, and therefore a Prohibition ought oe th 
be granted. 5 Rep. 5. b, de jure Regis Eacl . 
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Mr. &. Counſel on the ſame Side. This is a Proſecution for a 
deſtine Marriage, and the Charge conſiſts of four Particulars; 
hat it was without Licence or Publication of Banns; was per- 
formed at uncanonical Hours, and in a private Dwelling Houſe. 
The Foundation upon which a Prohibition is moved fot, ſtands 
ſingly upon Stat. 7 & 8.3. For, as to the firſt Suggeſtion, there 
8s 130 Afdavit to la it, and therefore the Cours can take no 
Notice of this Caſe, but as it appears upon the Fate of the Li- 
bel. It is ſaid, that Prohibition ought to go, becauſe a Pe- 
nalty being given by the Statute, this is now become a 
'Temporal Oflence, and Juriſdiction of the Spiritual Court is 
by this Means taken away. But ſuppoſing the Objection to 
have that Force which js contended for, it can extend no 
further than the Penalty reaches, and that is to the Husband 
alone: Beſides, the Suggeſtion extends only to Part of the Li- 
bel, for the Penalty given by Statute is for marrying without 
Licence only; whereas the Proſecution in this Caſe is not only 
for marrying without Licence, but for marrying at uncanoni- 
cal Hours, and in a private Dwelling-Houſe, which are Of- ) 
fences not within the Act of Parliament, and the Penalty 
given by the Act is not proportionable to the Offence, but 
adequate to ſecure the Hoy ariſing from the Stamp to the 
Crown. There are many Caſes where Common and Canon 
Law have concurrent Juriſdictions,” and it has been held, even 
in the Caſe of a Cuſtom, that Suit may bo in the Spiritual 
Court, as in 1 Sid. 146. 1 Vent. 3z. Fitz, Nat. Breo. 5 1. 
I Penſion is due by Preſcription, it is at the Eleftion of 
the Party either to ſue at Common Law or in the Spiritual 
Court, contrary to 1 of Lord Coke, 2 Inſt. 491. 50 
a Man may have an Aion pro bonis aſportatis cum uxore, 
and at the ſame Time the' Defendant may be libelled in the 
Spiritual Court for Adultery, becauſe the Proccedings are diver- 
0 intuitu. So in the Caſe of Townſend verſus Thorp, Hil. 12 
Geo. 1. The Plaintiff was indicted at Common Ljaw for Drun- 
kenneſ;, & alia enormia crimina, and at the ſame Time libel- 
led againſt in the Spiritual Court, in Order to Deprivation ; 
and tho in that Caſe the Court did lay Proceedings upon the 
Libel, pending the Indiftment, yet afterwards Conſultation 
was granted. | 
C. and G. Counſel e cont. We have no Afidavit to verify 
the firſt Suggeſtion, and therefore that muſt be given up: 
But, as to the ſecond, they inſiſted, that this was not an Of- 
fence puniſhable in the Spiritual Court. I may be an Offence 
in the Parſon who marries, but can be none in the Parties 
married. As to the Canons of 1603, they do not bind the 
Laity, for they have neither beem read in Courts of Common 
Law, nor confirmed by A of Parliament. Vide nn 
x, 
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dex, 2 Salk; 67 2, 412. But ſuppoſing Spiritual Courts had a 


Juriſdiction in theſe Caſes, that Juriſdiction is now taken away 


y Kat. 7 & 8 V. z. which has made this a temporal Offence, 


and inflicted a Penalty upon the Party offending. This Sta- 


tute gives the Sum of 10 J. to be recovered againſt the Man 
marrying without Licence, and ſo far at leaſt the Eecleſiaſti- 
cal Juriſdiction is gone, and tho this Penalty does not reach 
all che Fafts charged in the Libel, yet their Furiſdiftion being 


gone, as 10 Part, the Prohibition muſt go to the Whole, as 


in Hob. 192. Berries Caſe. In this Act of Parliament here is 
no particular Saving of the Juriſdigion of Spiritual Courts; 
and in all Caſes where the Common Law or Statute gives 
a Remedy in foro ſeculari, whether the Matter be Tempo- 
ral or Spiritual, the Conuzance of that Matter belongs to 
the King's Ti al Courts only, unleſs the Juriſdiction of 
the Spiritual Courts be ſaved by that Statute which gives 


the Penalty, 2 Salk. 673. And for this Reaſon, 10 Hun. 


c. 19. i a Clauſe to prevent clandeftine Marriapes, the 
Furiſdiftion” of Spiritual Courts is particularly ſaved: So 
in 1 Jac. 1. c. 11. To prevent Perſons from marrying duri 


the Life of the in Husband or Nie. 1 Eliz. c. 2. 


of Uniformity. 13 Eliz. c. 5. Of Try. 31 Eliz. c. 6. Of 
Simony. 4 Jac. 1. c. 5. Of Drunkeuneſi. And in many Caſes 
'mpoſed further Penalties in 
Ecclefiaftical Offences, there is a Saving added for Furiſdic- 
tion of Ecdlefiaftical Courts. 2 Salk, 672. It it ſaid, where 
Spiritual Courts proceed diverſo intuitu, the Juriſdiſtion re- 
mains: But why? Becauſe in theſe Caſes the Common Law 


- — 0 Remedy. As in Lev. 138. where a Layman forges 


rders, the Spiritual Court may proceed to Deprivation ; ſo 
in the Caſe 1 Townſend verſus Thorp, for Deprivation can- 
not be in thoſe Caſes by the Common Law. Libel in Spiri- 
tual Court for Adultery ; and in that Caſe no Prohibition lies, 
becauſe no Puniſhment at Common Law for Adultery. 2 Inſt. 
488. Theſe are called mere Spiritualia. Where a Libel is in 
Spiritual Court for calling the Proſecutor Bawd, no Prohibi- 


tion, becauſe not attionable at Common Law. But in all Caſes 


where there is a Remedy given by Common or Statute Law, 
and no Saving of the Eccleſiaſtical Furiſdiffion, the Conu- 
zance & that Cauſe belongs to the King's Temporal Courts on- 
ly. Vide 1 Inſt. 96. Sir Tho, Jones 131. . | 

T. C. J. The Libel in Queſtion conſiſts of ſeveral diſtin 


Facts. It is for a clandeſtine Marriage, without Licence, 


at uncanonical Hours, and in a private Dwelling-Houſe. Theſe 
are not Circumſtances merely deſcriptive of a clandeſtine 


Marriage, and conſtituting one and the ſame Offence, but a 
diſtintt Judgment may ſeparately be given upon each. To * 
* 8G under 


Caſes in B. R. &c. 7 Geo. II. 153 
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under all theſe Circumſtances was no Offence at Common Law, 
and are only made ſo by the Canons of 1603. Zuttheſe Canons 
Had neither been confirmed dy Parliament, nor allowed in Courts 
of Common Law ; and Canons oblige not the Laity, without 
- Conſent of Cical Legiſlative Power. There are two Queſtions ; 
ft Whether Biſhop Sarcroft's Conſtitution, which condemns 
clandeſtine Marriages, be confirmed in Parliament ? And, 2d/y, 
If the Juriſdiction of the Spiritual Court is not taken away by 
768.32 It is a general Rule, that where a Remedy is 
given by Common or Statute; Law in the King \Temporal 
Courts, whether the Matter. be Temporal or. Spiritual, the 
Eccleſiaſtical Courts haue no Furiſdittion, except there be a 
Particular Saving in the Statute for that 1 & But this 
Rule is not to be taken in an unlimited Senſe; for where the 
Proceedings are diverſo intuitu, the Eccleſiaſtical Court ſhall 
not be prohibited. The 7 G 8 WW. z. ſeems to be made with 
a particular, Regard to the Revenue only, and the Words of 
the Act are very ſtrong; * For the better Aſcertaining, Leoy- 
© ing and Colktting the ſaid Duties on Marriages and Li- 
© cences, be it enatted, &c. And then follows the Penalty 
for a Marriage without Licence, or Publication of Banns, but 
no Mention of a clandeſtine Marriage. This is a Matter. of 
great Conſequence, and ought to be well conſidered before we 
give Judgment. 1: is therefore proper to grant a Prohibition 
to declare upon, in Order to bring this Point before the Court 
by Way of Demurrer. Vide Carthew. Prohibition to tay a Suit 
in the Spiritual Court againſt a Schoolmaſter for keeping a 
School without Licence purſuant to the Statute, upon a Sug- 
geſtion that the ſaid Statute gives a Penalty of 40. per diem 
againſt every ſuch Schoolmaſter; and that by Law nemo pu- 
niri debet bis pro uno delitto; & per Cur. A Prohibition was 
granted. Carth. 464. Upon the like: Motion it was held, that 
the Spiritual Court might proceed to pumiſb, but not for the 
Penalty. Adjournatur. 


Carey verſus Hinton, Mich. ) Geo. II. 
| * ; | B. R. 


| tiff, char the 
Eſtate of Inheritance, and bis own proper Landi and ſo Lens i yr 
"Hf Rr 8 con- fate of In- 


heritance ; not ſuſſisient to maintain the Adtion. 
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154 Caſes n K &c. 7 Geo. II 
" Bl pu — M k. moved in Arreſt of Fud: 
concludes to the - Mr. K. - 
ment, becauſe the Iſſue was immaterial. - The Replication 15, 
that the Locus, &c. tat the Rm of Inheritance of the 
Plaintiff ; but that is not ſufficient to intitle him to this At- 
tion: The Plaintiff may have an Aflate of Inheritance in the 
Lands; he may have a Remainder or Rewerſiom in him; but to 
intitle him to this Action, he muſt have a poſſeſſory Property. 
Mr. D. comr: The Iſſue is not immaterial, but unformal, 
which i aided by the Statute of Feofails, as 5 Rep. 43. 
Nicholls Caſe. 2 Bulft. 41. Moore 464. 1 Sid. 289. 
7. C. J. If this Tue Gould be aided by the Verdift, it will 
overturn all Certainty in Pleading. The Replication is, that 
this is the Eſtate of Inheritance of the Plaintiff, which may 
be true, and yet the Plaintiff not intitled to this Action: 
He may have the Reverſion or Remainder in him, which is 
not ſuch an Eſtate as will f this Action. The Replication 
indeed does go ſomething further; and avers theſe to be the 
proper Lands of the Plaintiff, but that imports no more than 
a Property in Lands, not a pofſeſſnary Property to intitle 
by to this Action, but may be a Property in Remainder or 
| everſion. | | 
4 Y. J. The Iſſue is immaterial; he has not pleaded it as bis 
Freehold and Inheritance, but that the Locus in quo, Cr. is his 
Eſtate of Inheritance. He onght to have pleaded liberum Tene- 
mentum ; but that cannot be ſupplied and aided by Perdif?. 
L. J. Ziberum Tenementum means a Right of Entry, and 
may be given in Evidence upon Not guilty. If the Words in the 
Replication would amount to the fame Conſtruction as liber uu 
Tenemem um, there is no Queſtion but it had been ; but 
the Words import no more than a Property in the Lands, 
which may be in Reverſion; but does not go ſo far as to ſhew 
Poſſe ſſron,' or Right of Entry in the Plaintiff. | 
PH. J. Diſſentient',, Adjournatur. 
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Shark verſus Dilks, Mich, 7 Geo. I 


R. M. Counſel moved 10 ſet aſide Fudgment for Irregula- 


LES 
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C 126. ) 


No Rule to rity ; and the ObjeFtion was, That the Plaimtif had ſigned 
— — udgment without — a Rule to plead. The Defendant 
the Defen- 


ad applied for further Time to 22 and by Conſent had 
_ __ further Time given. The Defendant did not put in his Plea 
him to plead at the Time agreed, and thereupon the Plaintiff figned Fudg- 
| by Rule or nent; et per Cur. Where further Time is given, a Rule io 
* plead not neceſſary ; and ſo denied the Motion. a 
. ; er 
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Boucher ver. Lanka Mich. 7 Geo. II. 


THE Defendant was arreſted at the Suit of the Plaintiff (C 121. ) 
in the Sum of 3631. Mr. B. moced to diſcharge him up- Sun dn of » 
on common Bail ; and upon Affidavits the Caſe 47 t0 le Bail for the 


this: The Plaintiff's Correſpondent at Lisbon, 5. 
/hipp'd on Board the Ship Little Job, John Fletcher Mafter, ** > 
(whereof the Defendant then was 


Nov. Inft. Default of 


mow i ſole Owner) vit in the 


Goods to the Value of 363 l. being Moidores, which the ſaid Diijundtive. 


Maſter undertook to deliver to the Plaintiff, &c But the 
Defendant ſays, he gave no Authority to receive the ſame, 
for that the Goods being contraband Goods, his Ship tuns li- 
able to be forfeited. John Fletcher did not deliver the Goods 
according to Promiſe; whereupon the Plaintiff brought bis Ac- 
tion againſt the Defendant, Owner of the Ship, ſuppoſins 
him anſeerable for the Undertaking of his Servant. Mr. B. 
inſiſted upon 12 Geo. 1. That Oath to be taken of the Cauſe” 
of Afion muſt be poſitive ; whereas, in the preſent Caſe, t 
Plaintiff had only ſwore that Fohn Fletcher Maſter, or De- 
fendant the Owner, were indebted to him in the Sum of 363 1. 
which is in the Dirunttive and uncertain. That Moydores 
being contraband Goods, it was unlawful in- his Servant to 
receive them, and therefore the Maſter not liable. | 
That no Action will lie in this Caſe, but Trover, or a ſpe- 
cial Mion on the Caſe for not deboaring Goods — to 
Agreement, and in both theſe Caſes the Writ muſt be mark'a, or 
the Defendant cannot be held to ſpecial Bail; and compared 
it to the Caſe of Hughes verſus Strout, which was adjudged 
this Term. This was an Action for Breach of Covenant, and 
100 l. Damages laid. The Defendant moved to be diſcharged. 
upon common Bail, and ſo ruled by the Court, becauſe no Al- 
| lowance by a Fudge to have the Mrit mark'd. TITTY 
Mr. $. Counſel cant: We have not declared yet, ſo. the 
Defendant cannot ſay what Action may be brought. We may 
bring Aſſumpſit, and in that Caſe the Defendant muſt find 
ſpecial Bail. Vide 2 Salk. 440. Boſon verſus Sandford. Af + 
umpſit lies againſt the Mafter for the Undertaking of his 
Servant. In the principal Caſe the Motion was denied, and 
the Defendant ordered to ſpecial Bail. 1 
Paſch. 8 Geo. 1. Laws verſus Colton. In Trover the De- 
fendant was held to ſpecial Bail. W. mood to diſcharge 
him = filing common Bail, becauſe the Writ was not mark d. 
The Motion was oppoſed. Sed per Cur. He muſt be diſcharged 
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The King ver. Dr. Betteſwortli, Mich. 
7 Geo. II. B. R. 


128.) FARE of Suffolk died inteſtate, leaving his Wife the Coun- 
| 3 teſs; and a Son, the preſent Earl of Sol. The Cbun- 
niſtration on Feſs renounced dee Kr in ſcriptis by Proxy,” and there- 
the Widow's upon the Earl applied to the Spiritual Court for Adminiſtra- 
Renouncing, tion, but was 'refuſed till ſuch Time as the Counteſs had ex- 
maiübited an Inventory of all the Goods belonging to the de- 
ceaſed Earl in her Poſſeſſion, whereupon tho preſent Earl 
applied to this Court for a Mandames, „ LE THESY 

5 DN In Oppoſition to the Motion, inſiſted the Renuncia- 

tion of the Counteſs was enter d h Surpriſe; for before the 

Renunciation, a Caveat” had been entered by the Creditors; 

and it is a Rule in Eccleſiaſtical Courts, that after a Caveat 

ao A can be done, neither in Granting or  Renouncing Ad- 

Jrimfration before the Caveat be withdrawn. So that in this 

Caſe the Renunciation is admitted, yet being by -\Sugpriſe, 
and not de jure, no Reaſon to compel the Spiritual Court to 
grant Adminiſtration to the Son. What is inſiſted upon in tho 
Prerogativo Court is only according to the Practice of that 
Court; a Renunciation in Perſon is never admitted, but % 
Oath that the Perſon renouncing has not tmbezalled the Ed. 

_ of the Imteftate. And this is in Favour of Creditors: The Spiritual 
Court has not abſolutely refuſed Adminiſtration, but only till 
the Counteſs brings in an Inventory. Een Os wot. 
_ Mr. M. Counſel on the ſame Side, The Renunciation was 
admitted by Surpriſe, withaut Notice to the Creditors. The 
Manner of admitting Renunciation in that Court is, upo Oath 
that the Perſon renounting has not | diminiſhed the Goods 

_ of the Imeſtate, and upon Conſideration of 'exhibiting an 
Inventory of the Goods , the Inteſtates in their Hands. 
Mandamiis's in theſe. Caſes are founded upon 21 H 8. 7.5. 
ehich "leaves a Diſcretion in the Spiritual Court to grant it to 
the TVidows or next of Kin, but in no Caſe was  Adnuniſtr ation 
granted tothe next of Kin, but upon Condition to bring in the 
IWidow; and in thoſe Caſes Adminiſtration is never granted 
before the Widow brings in an Inventory. The Practice of 
every Court is the Law of every Court, and this Court will 


take Notice of it. R on | 
2. C. J. The Mandamus' muſt go; the Aũ of Parliament 
is expreſs, that Auminiſtratiom muſt be gramed to the Widow 

or next of Kin: When therefore" the Widow Fenounces, the 

next of Kin is intitled ex debito juſtitix, oo wins 
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-/ There is #20 Queſtiom but Creditors | may enter Cuerurt, but 
tha is only to take Care that Security: be given. The Spi- 
ritual Court will grant / Adminiſtration upon the Corinteſs's 
Exhibiting an Inventory; but when will that bee This is not 
compulſory upon the Counteſs to exhibit. Suppoſing therefore 
ſhe ſhould: never exhibit, it ſeems unaccountable that this 
ſhould prevent the next of Kin from having Adminiſtration... . 
tbe Eftetts of the Imeſtate are imbezilled, the Admini- 
ſtrator maufl tate Care of that; he is intitled both in Lat and 
Equity, and the Counteſs is accountable to him. But it is ſaid 
always to be the Practice of Eccleſiaſtical Courts to have an 
Inventory, and therefore this Court will not interpoſe. This 
Objection is over ruled every Day. In the Caſe of Lord Lon- 
donderry, the Spiritual Court denied Probate before Cammi(- 
ſiom of Appraiſement was returned: Aud it was argued that this 
was the conſtant Prattice of the Court ; but where the Prac- 
tice is comraty to the Rules of Law,' this Court pays. no Re- 
oaddto fg iabll ite ict bf tt 5 
PV. and L. Juſtices, being of the ſame Opinion, the Man 
dana earigranted. > WY 
_—_ oO | Ut 257 * 
Maſon - verſus Eall, Mich. 7 Geo. II. 
„ 2.4" X ” A H. R. | "77 * 2 


| A SSUMP$81T, and Verdict for the Plaintiff, Mr. P. af- ( 129. ) 
< * ligned for Error, that the Proceedings being partly in La- Proceedings 
tin, and partly in Engliſh, the Judgment was erroneous, as Ei nd 
in Comb. 30, Cro. El. 85. Declaration was in Engliſh; where- partly in 
as, by 36 Bd. 3. c. 15. all Entries are to be in Latin; and — no 
altho it was ſaid the Cuſtom there was ſo uſed, yet this can - 
not be good againſt a Statute, 2 Ot 
Mr. N. co This ii aided by the late Att of Parkament, 
which is \expreſs that nd Judgment ſhall be reverſed, where 
Pr nes are Part is Latin, and Part in Engliſh. The 
Words of. the ad are, bat it ſhall not be Error. | 
Per Cur, Judgment muſt be affirmed.” Vide Ca. 130. 


Wilmor e verſut Haughton, Mich. 
eg II. F. R. F 


VSI dtlivered the Opinion of the Court, that the Damnum, C 130.) 
in the Declaration muſt be the Meaſure of the Damages. ger laid in 
The Caſe of Wilmore verſus Haug hton was Treſpaſs in Aſſault the Declare- 
R N W 
7 be . 
mages Saad by the Jury, by geern on the Statute 5 Geo. 2. For P to in Engliſh 


1 
—— 


_Caſer in B. R. &c. 7 Geo II. 

and Battery, and 40 l. Damages laid in Declaration; the Ju- 
ry found for the Plaintiff, and gave 1 f. Damages. Error was 
brought upon this Judgment, and aſſigned for Error, that Da- 
s being under 10 J. the Proceedings ought to have been 
in Legia, for that the Cauſe of Action was the Damage 
given in the Verdict. The next is the Caſe of Thurſton and 
Harris, which was an Action of Ah unpſit, ad dammum 20 l. 
There is Judgment by Default, a Writ of Inquiry executed, 
and s J. given in Dama A Writ of Error is brought, and 
aſſigned, that Pr ings ought to have been in Exgliſb. 

The next is the Caſe of Veſt and Nichols, which was Treſ- 

{s in Aſſault, Oc. ad damnam 1001. there is Verdict for 

aintiff, and 40 5. Damages; Error is brought, general Errors 
are aligned, and inſiſted, that Damages being under 10 J. all 

the Proceedings ought to have been in Exgliſb. It has been ar · 

gued for the Plaintiffs, that the Finding of the Jury is the 

Cauſe of Action, and that neither Party nor Court can ſay 

otherwiſe. On the other Side, it is ſaid, that Damages in the 

Declaration is the Cauſe of Action. Vide 5 Geo. 2. Fur that 

in Action, which ſound in Damage, the Plaintiff cannot 

prophecy what Damage the Jury will find. Under theſe Cir- 

| | cumftantes the Court is of Opinion, that the Quantum in the 
1 Ane isto be the Meaſure e the D » {This A& 
f | of Parliament is introduced with a Recital of 12 Geo. 1. in- 
8 titled, An Ad to prevent frivolous and vexations Arreſts, 
| and by that Alt the Cauſe Action is to be taken from the 
+ firſt Proceſs ſerved upon the Defendant. . And in the ſame 

. Act of Parliament there is another Clauſe, which relates 

do the Iſſuing out of Special Writs; and here the "Cauſe 

of Action muſt neceſſarily be underſtood of the Demand laid 
in the Proceſs, or elſe the Officer may be an "Offender ex 
poſt facto, for what he could not foreſee. In phading the Sta- 

tute of Limitations, the Averment #5 quod canfa actionis non 
accrevit, &c, and Cauſe of Action in this Caſe relates to the 
Demand in the firſt Proceſs. Stat. G bac. c. 8. Courts of Welt- 
minſter ſhall proceed in no Cauſe, here the Cauſe of Action 

is under 40 s. but that muſt be taken from the Cauſe of 
Action laid in the Declaration. 2 Inſt. 311, 312. So if Ac- 

_ pA in an y Kr Court, m7 the Damnum 4 wo 40 8. 

th ury give aras of. 40 8. yet the Plainti 

all ny hit Jud ment, Tod A Damages — 4 

what is laid in the Dedlarat ion. This Cafe would have had 
ſome Conſideration, if it had depended ſingly upon this Act of 

Parliament; but it is now made clear: beyond. all Doubt, b 

an Act of Parliament paſſed the laſt Seſſions, intitled, an 4 
to explain 5 Geo. 2. and to extend it to the great Seſſions. of 
Wales. Vide the At of Parliament. By this Aft the Debt 
| + 4 an . . or. 
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the Ca 
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Cuſer in B. R. &c. 7 Geo. II. 159 
or Daunge declared "in the Proceſs are Words 

= 


— 


then the Judgment is erroneous; part y Ed. 3. c. 15. expreſly 
atin. This Judgment 


therefore muſt be reverſed.” Vid. ante Ca. 129. 
| | 13 71 4 


Amcourt ver. Elever, Mich. 7 Geo. II. 


TN Aſumpfir. The Plaintiff declares that the Defen 


B. R. vw 
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ant, in ( 131.) 


d 


Conſideration the Plaintiff had promiſed to 
Leaſe, he the Defendant, in Conſideration thereof, promi- 
ſed to pay, Cc. The Defendant pleaded that the Plaintiff 
had not allign dd, Oc. and to this the Plaintiff demurs. The 
Queſtion is, If the Aſſignment on Part of the Plaintiff is not 
a Condition precedent to the Payment of the Money by the 
Defendant. Vide 1 Law. 245. Thorpe verſus Thorpe. 1 Roll. 
415. 2 Faund. 155. Hunlock verſus Blacklowe. Stands over. 


TheKing ver. u Mich: ) Geo. II. 


* Defendant was found guilty of Manſlaughter by the (132. ) 
I Coroner's Inqueſt, and being brought up by Habeas Cr Bail denied 
pus, moved to be bailed, having Afidavit that one of the Ju- — 2 
ry had laid ſeveral Wagers that the Coroner's Inqueſt would found by the 
find the Defendant guilty. It appeared by the Inquiſition, cogr 
that Carter ſtruck the Deceaſed without Provocation, which *** 
was the Octafion of his Death; and then it goes on, and 

finds bim guilty of Manſlaughter. | | | 

. Cer": This is the Evidence upon which the Inquiſition was 

taken, and by the Circumſtances of the Fu the Defendant 
727 fo be guilty of Murder. As to his Objection to the 


ury, that may be a proper Defence for him up his _ 
| ut 


i 


* 0 


* 
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But eve cannot enter. into the Merits upon Alidaciti; and 
therefore denied him Bail. IS. - Nine 9 erer 


"4 
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Greeting ver. Allcock, Mich. 7 Geo II. 
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uE Plaintiff ſued out a Latitat, directed to the Cham- 
(133.) 1 berlain of the County Palatine of Chefter, which he 
Sung ro the ſeryed upon the Defendant, \wirbants any Mandate. from the 
Chamber- « : K - 

lain of Che- Chamberlain, which was now complained of as irregular, and 
Her. _ Motion made to ſet aſid: Proceedings. Before 12 Geo. 1. the 
S King's . Proceſs did not run into the Counties Palatine, and 
therefore" was. always. diretted to the Chancellor, who made 

out his Mandate direBted to the Sheriff to execute the ſame. 
Inſt. 212, This Act of Parliament does not take away the 
Juxiſdiction of Counties Palatine ;; but, in general, that no 
Arreſt ſhall'be made where Debt is under 10 J. I 5 Geo. 2. 
Which is made in Explanation the former, there is a par- 
ticular Clauſe to ſave the Furiſdiftion of Franchiſes and 
Liberties, tlut in all Franchiſes, &c. particular Officers ſpall 
_ execute the Proceſs. n 
Mx. F con; The Ad of Parliament mentions Pr 
on iſſuinng out of ſuperior aud inferior Juriſdictions; 
but a Mandate iſſuing out of no Court at all, it is no more 

than the common Caſe" of a Sheriff; Where Proceſs. is to 
be executed in a particular Franchiſe, the Sheriff makes 

Out the Warrant to the particular Officer; and thi” in theſe 

_ Caſes the Mandate is under Seal, that. makes no Difference. 
Viner the Making this Act, no Warrant ii now made out by the 
Sheriff, but Copy of the Proceſs is ſerved inthe firſt nc 
The Stat. 5 Geo. 2. makes no-Differenco, but is rather in Fa- 
vour af the Plaintiff, for this Act is relative to 12 Geo. 1. 
and the Words are, That Affidavit muſt be made before the 
Jade or Commiſſioners of that Court out of which ſuch 
F agt } © {Proceſs Ines.“ 5 And the Act requires Service of ſach Pro- 
cCeeſs iſſuing out of inferior Courts, and the Perſon executing 
ſuch Proceſs ſhall take no more than 3; 4. for Service of ſuch 
1. , Copy: Ne of a Mandate be neceſſary, more may be taken, 
..- for. that. is calus.omillus in the Parliament. Proviſo 
in the M of Parkament makes no Difference; bit only that 
in particular Franchiſes. amd Furiſdittions the Proveſs muſt 
be executed by the proper Officer. If this Clauſe had not been 
included, an Attorneyy.0r any other Perſon, might have. ſerved 
the Copy of the Proceſs; but. to ſave the Profits ariſing to the 
Lords of, theſe particular 'Zuriſdittions, was the. Reaſon of 
adding that Chaſe. e 

$5 te a * . 
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2 C The Nature of the Proceſu:to. be ſerved runs türe 
both Acts of Parliament, and the Service (of ſuch . 
is relative to the Proceſs which originally iſſues; but a Man 
date Gs, aut; Pare that Proceſs (Ping n of: ale ſame 


Court. 

. 1 The Word Proceſs in the firſt, AQ extends to the 
. inal Procels out of this Court, and the Word (ſuch) makes, 

: Beſides, there muſt be a Return of Proceſs. hat 

Proteſ 7 T hat which. iſſues out of this Court. The Proviſo, 
in the ſecond Ad of Parliament does not go ſo far as is con- 
tended for. It was never the Meaning of the. Legiſlatu 
have Proceedings below run in the ſame Chanel 545 
the Act of Parham, The — is to preſerve 4 the 
1 ty ory ſouls be 2 iy thop = 
ceſs i out of. this 2 Parriou. 
lar Officer. of that Franchile. 4 

P. J. Copy of Proceſs to be forved within the Meaning of 
both theſe Acts of Parliament, muſt. be the original Proceſs. 
iſſuing out of ſuperiour Courts. The Chamberlain's Mandate 
is not to be looked upon as a Proceſs, for his Office is partly 
Miniſterial, This A& was made to prevent Charge an Ex- 
pence in the Execution of the Proceſs, that a of the 
Proceſs. may be ſerved without the Interpoſition of the She- 
riff, If a Mandate ſhould be neceſſary, the AR of Parliament 
will be of little Benefits. and as the Sheriff's Profit is taken 
away as to the Service of Writs, ſo would the Lords of = 
ticular Franchiſes have loſt theirs, but for the Saving 
Act of Parliament. 
T. J. This Caſe depends upon the Conſtruction of the 
firſt Act of Parliament, and is not aided by 3 Geo. 2. the 
Clauſe concerning the Service of Proceſs, is relative (ſuch 
Proceſs) and can be no other than the original Proceſs iſſuing 
out of this Court. beer A . c- * 


The g verſus Earbury, Mich. 2 
King 2 II. B. R. 


THE Defendant war arrefted by Virtue of aWarrant figned (134. 


Charles 1 780 being charged a as _ of "a Libel, cal- Nas, 
led The Royal Oak Journal, and 7 bound ro br . Jutice 
appear at the King's Bench Bar the of the next enſu- of Peace to 
ing Term, and there to anſwer all 72 75 ers as he ſhould appear in , 


be charged with from the Bar. Mr. —— came into Court anſwer all 
the Term following, and — to the ee 60 of the Var. Matters ge- 


Fane, ana * the rn to have bis” Ap fps 


pearance Fas. 


K 


1 


Cuſer in B. N &. 5 Geo I 
|. ptr anti recorded; notwithſtanding the Clerk recorded bis 4 
penrance, being em. in "Court; Mr. J. Counſel 
the Defendant; inſiſted; That altho Mr. Zarbury did appear 
in Court; yet the C could not record bis Appearance a- 
ainſt bis Conſent, Goldſ. 118. which was in the Caſe of a Pri- 
oner ; here the Defendant is not ſo. The Court en- 
d the Preſence of the Defondant, but would not en- 
ter his Appearance. Aſſoin does not enter Appearance, 
an Excuſe for not appearing... 4 Jac. 2. King 
againſt the Archbiſhop & Canterbury. The Archbiſhop war 
committed by the Priey Countil upon # Libel, dalle a Peti- 
tion of *Remonſtrance io the King not to intermeadls with 
Churob· Cover mmem. And it was objected to the Commit- 
ment, That the Biſhop could not be charged with an Infor“ 
mation, unleſs properly and legally in Court. 4 Eu 3. Tit. 
Annuity. 1 Sid. 32. Judgment ought not to be given becauſt no. 
Appen ume, and the Bond it only a Promiſe to the Sheriff 
to appear, Lutw. 93 1. unieſi there be Proceſs, and Party have 
a Day in urt, he cannot appear; and this Recognizance 
is 0 Proceſs to bring the Party into Courti Recognizance, il- 
legal in Form and Subſtance | The Condition is, if tbe ſaid 
Me. Earbury ſhall appear in B. R. to anſwer ſuch Matters 
as fhall be objetted to him at the Bar, but nothing then 
charged upon him. This is too general, for the Recogni- 
zance ſhould' have mentioned the Facts he was obliged to an- 


ſwer. Lamb. 89. Dalton, Tit. Recognizance; and the Prac« 
tice is always to expreſs the Cauſe, Godb. 147. 48; c. 25. 
©. 7. Feſtus ſaid to Agrippa, concerning Paul, For it ſeems 10 
me unrenſonable to ſend a Priſoner, and not within to ſignify 
the Crimes laid to bis — Recognizance bad in neces 


for Fuſtices of the Peace have no Power td bind any one to bis 

. Appearance into this Court. They have only an inferior Juriſ- 
diction, and their Proceedings cannot be brought into this Court 

but by Mandamus, or other legal Proceſs iſſuing out of the 
Court. This is a Court of the greateſt Dignity, ſee 4 Inſt. Form 
a Recognizance 118 ay coram me, but does nd [ay before 
cohom by Name. a" Juli Oc. Objttion to Commit- 
ment, that it was to a Meſſengers Howſe,” which is no Priſon 
in Law, and therefore illegal. Recognizance obtained by Du- 
reſi, therefore: void. Cro. Bliz, 646, 745. Magna Charta, c. 
29. 25 Ed. 1. c. 1. & 2. No Exanination, Dalton, c. 170. 
No Warrant produced, Vide 1 Salk. 347. Kendal: and Roe 
5 Mod. 78. ſame Caſe. Commitment for high Treaſon in 
aiding the Eſcape of H. committed. for Treaſon, ought to ſpe- 
cify the Treaſon for which H. was committed. 1 Leon, 70, 71. 
Secretaries of State may commit as Conferoators of the Peace 
at Common Law. 1 Salk, 347. - May commit to a MORE 
4 * | or 


- 
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for the Court will intend it * Him ts Gn = 


1 Salk.. 34 | . 
1 N 1 oak Gy * 51 10. 
A 4 ' 
The King er Gallrd, may FED 
a Geo. II. B Ade t 


Hasel NT contts W mores, fot "be a} tc (135. — 
* — 4 po down to the Waiſt, the Defetidant _ 
moved 20 quaſh, becauſe the Fatt 14 not . mores 1 
a F, cont';.Inditments will lie cia bond Mores, as 
againſt Curie for publiſping an obſcene; Book. 1 Sid. 168. Sie 
Charles Sidney's Ger Ke Kod. 620. ia immodeſte & irre · 
verenter behaved hi ' Another Indifi ment. 
eas for printing Roc * Poem: ; Td per Cur, 45 In- 
* uuſt be ale N en ek * or 
Acꝭ 21. Nas | 


af | K of and 
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ACTION & 3 Bart A ad Coſts + not g ( 136. ) 
AS to T1 Fe Plaintiff broag 2 nu Fehr. Alion, a 9355 RE. 
now Mr. §. — to flay — till the Plaintiff had and Coſts for 
paid the Cofts of the firſt Action, and produced an Affidavit no: going to 
that the Plaimiff 5 beyond Sea," ſo that "if the Ver- gina. 
dict ſhould be for the Defendant; nd\ Perſor'"to..pome againſt brought, 127 
for Cofts. The Court (aid this Motion was agai inf phe he fen, . the 19551 
ral Rule; but the Plaimiff being beyond Sea, vary the dea 
Caſe, and- therefore ordered: to ſearoh | Precedems, Mr. S. Cour 2 
then turned the Motion, that the Attorney might Jhew by Pros = 
what Authority he proſecuted this AtFion, contrary to the en til Colts 
preſs Command of the Plaintiff; but ehis the Court abſolutely paid. 
refuſed. An another Day Mr. S. flirred this again, and cited 
the Caſe of a Pauper; but the Court ſaid that did not come 

to the preſent Caſe, and remembred the Caſe of Knock oer- 

us Wilkins, which was. an Aion of -A[[ault and Battery, and 
like Motion was denied. The Attargey for the Plainti 2 
wards entered into a Rule by Conſens. to pay Cofts, it 
Plaintiff Siu be nonſuited, or a Verdict againſt him. * 
In the Caſe of Jones verſus Eubank, Mich, 3 Geo. II. he like 
Motion «wns made, and granted per Cur. 
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Murray ſur h. 


2 on, Mich. 
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bac , for that the Plain- 
os for the Sum of 3; 8. and dan he entered and took the 


er 85 ati 8 Fine and thereupon the Plaint 
A 1 wh now objected,” > that the Plea was 1. 


it og ** fe peat how: this Pine was im 
Ae lad tif” was fined; without 


whom, by what e r for what 

A er WY That is ſaid 1s, that this Fine was pp in the 

i "wer Chamber upon the the Sheriff's Account, to be due to 

L the c Bailiff of e Manor of” but *is got ſaid 
„18 as. due. to Fim as Chief Bail N. 82 

| At is faid to be allowed bim unn 6h the'Sherkf's Ac- 

| m and upon the Roll in the Exchequer, the Enviy is al- 

ways general. It appears by the Plea, that the Defendaat- was 

= _ — TY were * accordingly. 
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inton verſas og Hi. Geb I. 
"MN Bainton wo Ki 7 
; ( a : * Vt * 1g W\ * 5 de 12 ates : T2: 0 4 1 * df "# ON. 
5 5 Lord Mix r e 
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BT, pon PIMP The Defendant! pleads 10 Award, 
3 Ana The 1 5 rg ſets out an Award, that the 
ae ond have uf hut Goods taken in Execution, ex- 


thoſe ephich were alretay fold ; that he ſhould thereupon, 
755 uy ſoney to th . loin ing, and all Parties ſhould 


— nh Releaſes. To this the Defendant demur i, 
and objeaed, that this Award was made on one Side only, for 
that the "Defendant could have no Beriefit of the Award, and 
* A Rep. 192. Thirthy verſus" Helbost. It is uncer- 
it Goods the Defendant was to have again, and not 
at in his power to know] What were fold, «nd what we e unſold 
at the Time of the Aware. | 
S. Counſel 


4 


wg ATM 


Caſes in B̃. R. &c. 7 Geo. II. 165 
S. Counſel con: Here are mutual Releaſes to be executed, 
which makes it a good Award; for if. I am to pay Money; 
and anther is to releaſe, this is a mutual. ward. The De- 
fendant is to have all and ſingular the Goods which remain 
unſold; and this is a ſufficient Aſcertaining of the Goods, by 
Reference to the Goods taken in Execution. It is like the 
Caſe of Taxing Coſts, or - &ewarding an Account, for in both 
Caſes what is due may be reduced to. a Gertainty. 
H. C. J. Awards have of late been more favoured: than for- 
merly ; and therefore, if by any favourable Conſtruction this 
can be reduced to a Certainty, the Court will intend. it a 
and ſufficient Award. Here is ſomething awarded extra 
mutual Releaſes, and if either Party cannot have the Be- 
nefit of it, it is a void Award. Here are goods to be reſtored 
to the-Defendant, except ſuch as are fold : How does the De- 
fendant know what Goods remain unſold 2 what theſe Goods 
are that were fold, and tohet her ſo/d bona tide may be diſputed ; 
and ſo many other Objections may ariſe, that this Award is by 
no Means concluſive between the Parties. Ad journatuar, to be 
ſpoke to again. A. 
Man ſhall not reverſe a Judgment for Error, unleſs he 
ſhews that the, Error was to his Prejudice. 5 Rep. 39 b. in 
Tey's Caſe. 4 | | 


The Bank of England verſus Morice, 
Executrix of Humphrey Morice 
N Aſumpfit againſt the Defendant, as Exccutrix of H. M. (130. 
4 wp Defendant pleaded ſeveral Specialties ſtand- ALL 24 
ing out againſt her Teſtator, - and ſet out Bonds ſpecially, | gs ang A 
and diſcloſed particularly what was in Reality due thereup- Rule for a 
on, and that ſhe had not Aſſets ultra. The Plaintiffs replied Trial de now. 
Aſſets. ultra; and upon this they were at Iſſue. „ 
Upon the Trial a Queſtion aroſe whether the Penalty in the 
Bonds, « or ſo. much only as was diſcloſed by the Defendant to 
be really and hond fide due thereon, ſhould be allowed to 
cover Aſſets. | wo Fg d WER $7 2 
There was a Verdict for the Plaintiffs, Cc. for 28600 þ and 
upwards given in Damages; but R. C. J. ſaved this Point to 
the Defendant, and afterwards, upon Argument, the Court be- 
ing of Opinion that the Penalty was the Debt in Law, a Trial 
was granted de noco. bo en bo Þ nmr} 
47 Uu | . Ser 


ys | 


Wiemore, Hil. 4 Geo. II. In Aſſumpfit the Plainti 


[1 
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. [cams this Term into Coort, and-praed to 
amend the Replication, and that inſtead of replying A 

tra, the Plaintiffs might reply what was — due — ham the 
Conditions; That the Obllgses were willing to 

of, and that the Defendant kept the Bonds on Poor per fron. 
dem." Upon ſhewing Cauſe it was objected, That 
Law mew never gone ſo far; that this was not to amend — 
Replication, -but was making it an intire new Iſſue. Falk. 50. 

I this Practice prevails, E 5 
continue or pray a Repleader, 

In all Caſes where Applications of this Nature have how 
made, it hat been under this Circumſtance,  ©If it can be no 
Prejudice to the Defendant.” Here it may bo the greateſt 

for the Plaintiffs have not ſtirred in this Action for 
now almoſt a Year and a Half, and the Defendant has paid 
away Aſſets recovered upon Suits commenced ſince the Com- 
— of this Action; and therefore it will make a De- 
oaftaoir, if the Plaintiffs recover in this Action, and there ap- 


pears to be « Defect of Aſſets. 


H. C. J. There is no Queſtion, but after a I e wie 


2 an Amendment may be made which does not alter the 
| ture 


of the Iſſue But here the Queſtion is, Whether an 
_— can be made which intirely — the Iſſue ? 
E. Serjeant e con: This Amendment makes no Altera- 
tion in the Nature of their Plea, nor in the Iſſue: For the 
eſtion in er — 9 5 oe rg has Aſſets 7 
at was 5 an a fide due upon the Specialties ?- 
There are ſeveral Caſes where —é of this Nature 
are made after ue joined; but the Caſe of Thompſum againſt 
Hunt, 3 Leo. 368. ks a Caſoin Point. 1 Leom. 24. Cro. Fac. 
306. 1 Sid. 412. So is 3 Lev. 347. and 3 Leo. 440. the 


: ca ao Stephens verſus Cooper, 3 Lev. 20. Dobſon verſus 


ws was a Caſe lately adjudged in this Court, which 


ſeems to go further than the Caſe in Queſtion, and that is the 


againſt 
Fact ared 
upon a Promiſe made to the Dake of Marlborough in his 
Life-time; the Defendant pleaded mon Afſumpfit infra ſex An- 
Nos, and 7 this the Parties were at iſſue, and the Cauſe 
was carried down to Trial. The Plaintiffs afterwards prayed 
to amend, by laying the Promiſe to be made to the Executors 
2 an the Court upon Conſideration made a Rule 

accordin 
H. C. Nee d this Amendment is not nent with 
the Rules of Law, nor with the Wales of this Court. This 
Amendment is no Part of, the Rule itſelf, and there is no 
9 \ Queſtion 


Caſe ot the 'Executors of the Duke of Marl, 


LY 


Queſtion, when the Court made the Rule, it was in the 
Power of the Court to put what Terms upon it they thought 
proper. I am of Opinion this Motion cannot be granted, 
it is not ſo properly a Motion to amend; as to withdraw t 
Replication intirely, and make a new Iſſue; this is indeed a 
common Practice in Equity, but I never knew it to prevail in a 
Court of Law. The Caſe of Thompſon and Hunt docs not 
ſo far as the preſent Caſe: In that Caſe the Plaintiff al- 
in his Replication, that there was only ſo much really 
due, but had omitted that the Obligees were willing to ac- 
cept the ſame, and the Adding theſe Words did not alter the 
Plea: But that Caſe ſeemed to go farther than any Caſe he ſaid 
he ever heard of, and ſeemed contrary to Law to grant 4 Re- 
pleader after Judgment in Demurrer, and queſtioned if that 
Caſe was not upon Conſent. Vide 3 Rep. 52 b. in Ridge- 
eway's Caſe, 1 Anderſ. 168. 1 Leon. 79. c. 102. , Zouch 
verſus Bamfield. Plow, 138. Browning verſus Refton: There 
was a Repleuder after Demurrer. 
The Duke of Marlborovgh's Caſe does not come up to the 
preſent Queſtion: The Amendment in that Caſe did not vary 
the Fact, nor alter the Record, but the Iſſuo continued as it 
was before. FP a "= * 8 2 . 
The Circumſtances of this Eaſe are very much to be con- 
ſidered ; this is in Caſe of an Executor, chere Priority of Suit 
prevail; the Plaintiffs having lain by a Year and upwards, it 
may reaſonably be ſuppoſed, that the Defendantiimagined the 
"Cauſe to be intirely dropt, and that ſhe has paid away the 
Aſſets ; it would therefore be a little hard, that the Defendant 
ſhould be prejudiced by the Laches of the Plaintiffs, 'efpe- 
- cially in this Caſe, where the Rules of Law ſeem fo ſtrongly 
to favour her. CN Oy , ot 
PV. P. and L. Juſtices being of the fame Opinion, the Mo- Denied. 
tion was denicd. en 


. 1 


Arthur verſus Vanderplank, n 
7 Geo. II. B. R. 


n of Covenant for Rent againſt the Defendant, . (do.) 8 
Executor of * g. Leſſee for Years. The Defendant Rent againſt 
pleads, that the Leſſee in his Life-time made an Afignment be Eneey- 
of his Term, and that the Plaintiff, the Leſſor, had received ge,“ ere 
Rent, and accepted the Aſſignee for his Tenant ; and to this the Leſſee in 
the Plaintiff demurs. | hi w/o „ 


* 
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| und the Leder had accepted the Aﬀignee for bis Tenant. 
Se. B. Serjeant, 
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is true, in an Action of Debt for Rent, this is a good 


4 
- 


B. Serjcant argued open the Plea, that it was bad. It 
Plea, 
3 Rep. 22. a & b. Hallers Caſe; but in Action venant 
it is otherwiſe, Cro. Car. 188. 1 Zones 183. Stiles 26. 
MI. P. of Counſel with the ndant, gave up the Point 
aan and ſo Judgment was given for the Plain- 
Note; Covenant lies not againſt, Executors by Reaſon of the 
general Covenant in Law, by Virtue of the Words Demiſe and 
grant; bn it is otherwiſe upon an expreſs Covenant, Dyer 
257. 2 Brownl. 214. ; Nan rY 
Covenant lies againſt the Leſſee after Aſſienment, although 
the Leſſor had Notice and accepted Rent of the Aſſignee. 3 Lev. 
233. Edwards verſus Morgan; but not Debt. 81 


Stephens ver. Stephens, Hil. 7 Geo. II. 

= N. R Abi, Caſe was ſent out of Chancery, for 

X the O 5 of the Tudges of the Court of King's 1 
Bench) 


(141.) OIR William Stephens being ſeized in Fee of ſeveral Free- 


Of executo- 


_ry Deviſes. 


hold Meſſuages, Lands and Tenements, deviſed them in 


the Manner following; I give and deviſe to my Grandſon 


« Milliam Stephens; after the Deceaſe of my Wife Suſanna, 


_ my. Lands ſettled on my ſaid Wife for Life; and alſo all 


« my -Lands, Tenements and Hereditaments in Deptford in 


© the, County of Kent, ſettled upon me by Deed by my 


< Wife, to hold to me and my Heirs for ever. | 

« rem, I give and deviſe to my ſaid Grandſon J/illiam 
« Stephens all my Lands and Tenements in the Pariſh of 
e cSt. Mary Bermondſey in the County of Surry; ſituate and 
being at Rot herith Mall, Eaſt Lane, St. Mary Magdalene 
« Church- yard, Gc. to hold my ſaid Meſſuages, Lands, Te- 
© nements, Oc. to my ſaid Grandſon Milliam Stephens, his 
* Heirs and Aſſigns for ever. But, in caſe my ſaid Grandſon 


< William happen to die before he attains his Age of twenty- 


Done Years, then I give and bequeath to my Grandſon Tho- 


'* mas Stephens. all my Meſſuages, Lands and Tenements 
before mentioned, as well as thoſe in the Pariſhes of St. Mary 


5 2 Bermondſey, and St. Olice in Southwark, as 
* thoſe in the Counties of Eſſex and Kent, to hold the ſame 


5 


to my ſaid Grandſon Thomas, his Heirs and Aſſigns for ever. 


But 


ee 
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— But if my ſaid Grandſon Thomas ſhould happen to die 


before he attains the Age of twenty-one Years, then I give 


* and bequeath all my ſaid Lands, Tenements, (56. before - 
© mentioned, to ſuch other Son of my Daughter Mary Ste- 
© phens by my Son-in-Law Thomas Stephens, as ſhall happen 
© to attain his Age of twenty-one Years, his Heirs and Aſſigns 
* for ever; the elder of ſuch Son to take Place before the 
“younger, one after another, in Seniority of Birth, Oc. and 
„ of the ſeveral and reſpective Heirs. Male of ſuch reſpe&ive 
* Bodies of all and every ſuch Son and Sons; the elder of ſuch 
“Sons, and the Heirs Male of bis Body lawfully iſſuing, to 
© be always preferred, and to take Place before the younger 
© of ſuch Sons and the Heirs Male of his and their Body. and 
* Bodies iſſuing: And for Default of ſuch Iſſue Male, then I 
« give and deviſe my aforeſaid Freehold Eſtate, c. to all 
„and every the Daughter and Daughters of my ſaid Son 
« Thomas Stephens, on the Body of my ſaid Daughter Mary 
© to be begotten, and to the Heirs of Body and Bodies of 
all and every the ſaid Daughter and Daughters, as 'Tenants 
in Common, and not as Joint Tenants: And for Want 
“of ſuch Iſſue, then I give and bequeath my aforeſaid Free- 
© hold Eſtates, Gc. to my Brother Richard Stephens, his 
« Heirs and Aſſigns for ever. | 

« Tem, All the reſt agd Reſidue of my Eſtate, both real 
and perſonal, Goods, Chattels, G c. whatſoever and where- 
« ſoever, not hereby before bequeathed, I give and bequeath 
* the ſame to my ſaid Son Thomas Stephens, his Executors, 
« Adminiſtrators and Aſſigns for ever; and made his ſaid 
Son, Thomas Stephens his ſole Executor. 
15th March following the Teſtator died, leaving Mary the 
Wife of the ſaid Thomas Stephens, his Daughter and Heir, 


and his two Grandſons William and Thomas Stephens, living 


at the Time of his Death, but no Grandaughter. 

18th May 1713. Suſanna, Daughter of the ſaid Thomas 
and Mary Stephens, was born, and is ſtill living. 

24th Oftober 1714. Thomas Stephens the Grandſon died 
ſans I ue, and under the Age of twenty-one Years. _ 

14th ember 1718. William St the Grandſon died 
without Iflue, and under the Age of twenty-one Years. 

14th March 1719. May Stephens, another Dapghter of 
Thomas Stephens and Mary his Wife, was born, and died 
ſans Iſſue and under Age, 26th October 1722. | | 

13th November 1721. Sarah, another Daughter of Thomas 
and Mary Stephens, was born, and is yet living. 

15th February 1722. Mary Stephens, another Daughter 
of Thomas and Mary. Stephens, was born, and died without 
Iſſue and under Age, 26th n: 5 A 
x 12 
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tain the Age of twenty-one Years, t 
Sons of his Daughter Mary, Cc. as ſhall attain the Age of twen- 


* 


Stephens,” one of the Parties 


pr January 1727. Thomas &= 


in this Suit, Son of the ſaid Thomas and Mary Stephens, was 
born, and is ſtill living. 


Richard Stephens, to 3 the Teſtator deviſed the Re- 
mainder in Fee; is till living. 

Thomas Stephens the elder claims Title to tho faid enk 
ſes, as reſiduary Deviſee. 

Mary, his Wife, claims Title as ſole Daughter and Heir to 
Sir Vi 1am the Teſtator ; ; and the other Parties likewiſe elaim 
Title under the ſaid Teſtator's Will. g 

Deere-Williams, Counſel for the Infant Thomas 85 bond | 

The preſent Queſtion as to Thomas the Infant is, Whether he 
will not be intitled if he attains the Age of twenty-one Years? 
The Teſtator deviſes his Lands, Cc. to his two Grandſons Mil. 
lam and Thomas, and in caſe they happen to die before they at- 
n to ſuch other Son and 


one Years. The Intention of the Parties in all Caſes, eſpe- 
cially in that of Wills, is to be regarded, if not inconſiſtent 
with the Rules of Law. Hob. 277. Here the Teſtator's In- 
tention appears evidently, that his Grandſons ſhould be firſt ſuc- 


cCoſſively intitled to his Eſtate ; and that his Grandaughters 


ſhould not take but upon Failure of Iſſue Male. The firſt De- 
viſe to his two Grandions William and Thomas, is a Deviſe ab- 
ſolutely to them in Pee; but the ſubſequent Words reſtrain 
and reduce it to a Feo ſimple doterminable, ors. if they attain 


the Age of twenty-one Years; but if they ſhould die before 


that Time, then the Teſtator deviſes it to ſuch other Son 
as Mary ſhould 9 &c. when he ſhall attain his Age of 
twenty-one” Years. e Words make a good executory De- 
wiſe to Thomas the Infant, to take Eſfoct in Poſſeſſion, as ſoon 
as he comes bf Age. 

It cannot be thought that the Teſtator intended to give a leſs 


Eſtate to the neut Sen that ſhould. afterwards be born, than be 


gave to his two r William and 7 ey! Gen in Be- 
ing.” nne 

Limitations by Wa of cxecutory Deviſe Nama in the. 
ſame Manner r 1525 Uſes in Equity; and the Statute 
of Wills*imf e Teſtator to deviſe his Lands according 
to his Will and Pleaſure: But this Power has always been con- 
ſtrued o ag d avoid Perpetuities, that both executory Devi 


_ ſes 2 ige Uſes muſt ariſe within a Time limited. In 


Executory Deviſes, « Fee may be limited upon 
a a Fee. and the Teflito: may limit it to as many Sons, one af- 
ter another ſacceſlively, as Mary and Thoma ſhall have of 
their Bodies; and all this makes no Perpetuity, becauſe _ 
fined to a Time limited, and — within the Compaſs of 


8 
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one Life, One ſeized in Fee may not 
upon a Contingency, but upon Failure of that Contingenc 

may deviſe it over upon another Contingehcy like wiſe j as in 
the Caſe of a Term for Years, a Man may deviſe it to one 
for Life, Remainder to another for Life; and ſo on; for all be- 
ing to ariſe within the Compaſs of a Lifez there can be no 


rn nr rnrnmmmmm—_—_— 


deviſe his. Eſtate 


Danger of a Perpetuity. In the preſent Caſe; the longeſt this 


Contingency can remain in Suſpence is twenty-one Years. It 
is poſſible Thoma the Infant may die within Age, and after 
that another Son may be born; afterwards Mary may die; 
and ſo the Eſtate continus in — till the ſecond Son 
ariſe to twenty-one ; but this is onl 

who is to take, and is a reaſonable” Time for an Executory 
Deviſe to wait. | | a 
Suppoſe the Deviſe had been to the next Son which Mary 
ſnould have, that without Doubt had been a good Executo+ 


ry Deviſe; for Executory Deviſes are not confined to Lives ia 


Being; and therefore if a Term be deviſed to one for Life, 


Remainder to the firſt unborn Son of ſuch Deviſee, this is a 


good Deviſe. 1 Roll. Abr. 612. 1 Sid. 451. Admitted nothing 
veſted in Thomas before he attained the Age of twenty-one, 
but this makes no Perpetuity, becauſe it muſt ariſe within 


twenty-one Years, or not at all. A Perpetuity is a Limita- 


tion to Perſons not in efſe, to ariſe 8 future Contingen- 

„beyond the Time circumſcribed by Law, and not to be 
PAY and defeated by any Act to be ſuffered or done by the 
Tenant in Poſſeſſion. But the Law allows of Limitations to 
ariſe within the Compaſs of a Life, or Lives it Being, or 
within the Term of twenty or thirty Years; and therefore a 
Limitation to 4. when he ſhall attain the Age of twenty- 
one Years, is good. So if a Man enfeofly an Infant upon Con- 
dition that he ſhall not alien, this is good to reſtrain Aliena- 
tions during his Minority. 1 1eft. 224. 4. Aud if in ſuch 
Caſe the Infant ſuffers a „he may avoid. it after- 


wards by Virtue of the Condition: So if an Infant levies a Fine, 


ie ſhall bind him, it not reverſed during his Infancy; but 


uring the Infancy of one 


-. 


where he is reſtrained by Condition, he ſhall avoid the Fine, 


after he comes of Age; and yet it cannot be pretended that 
the Condition in that Caſe tends to create a Perpetuy, This 
tory Deviſe is to arife within the proper Time preſeri 


bed by Law. 1 Fern, 15 1. Martin verſus Losg. Fg. 86, 


87. Paulet verſus Dagget. 3 Team. 65. Had and Lyon, 
1 Falk. 329. 1 Fern. 304 Maſſeubuty verſus Ab. 2 Char. 
Rep. 201. in le Caſo: This laſt is a Caſe in Puint, and an- 
ſwers all Objections that can be made in the preſent 
and there is no Difleromoe, but that was in the Caſe of a Deed, 
and this here is in the Caſe of a Deviſe, which makes it 


Caſe, | 


ſtronger 
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fironger for our P 


to the other, each to veſt as they firſt come in efſe, before the 


— 


ſe; The Caſe of Blue verſus Marſbal, 

uf 1732. goes further than the Caſe of Ma ſingbury ver. 
Aſp: FJ. B. deviſed bis perſonal Eſtate, conſiſting of Leaſes 
for Years, and ſome Money, to his Daughter Anne, and after 


to ſuch Children as ſhould be born of her Body, and ſhe 


ſhbuld leave at the Time'of her Death, when they attained 
the Age of twenty-one, and upon Failure of ſuch Iſſue, De- 
viſes over: Ning, Chancellor, - decreed this a good Deviſe 
to the Children, and that the Intention of the Teſtator in the 
Caſe of Wills was always to be regarded; and fo long as 
thete was ſuch a Caſe as Ma ſingbhury verſus Ab to favour 
the Deviſe, he could not decree againſt it. 1 
This Caſe is ſtronger than the Caſe in Queſtion; for there 
the Children could not take till after the Death of the Mo- 
ther ; here Thoma is to take as ſoon as he attains his Age of 
twenty-one, notwithſtanding Mary bis Mother ſhould then be 
living. There is no Pretence to ſay that this Limitation ſhall 
go by Way of Remainder; for a Fee cannot be limited up- 
on a Fee by Way of Remainder : Should this be conſtrued to 


operate by Way of Remainder, it is certainly void; for a 


Remainder muſt veſt during the particular Eftate or eo 


inſtanti hat it determines. 1 Rep. Archer's Caſe, It ma 
be a Queſtion, whether Thomas, when he comes of Age, will 


take a Fee, or an Eſtate-Tail e The firſt Words are, © To 
« him and his . Heirs ;” but then follows the Words, 4nd 
« for Want of ſuch Iſſue,” which may reſtrain the Limitation to 
an Eſtate-Tail. But, be it Fee, or be it Tail, it is a good 
Deviſe to Thomas, and will veſt in him, when he attains the 
Age of twenty-one Years. | 
© W-.Serjeant, Counſel for the Daughters Suſanna and Sarah : 
This Deviſe to Thomas the younger is void; for as an Exe- 
cutory Deviſe it cannot be good, becauſe not to ariſe within 
the Time preſcribed by Law ; and as a Remainder it cannot 
be, becauſe the two firſt Deyiſces, William and Thomas, dying 
before they came of Age, and before the Birth of Thomas 
the younger, the Eſtate veſted in Suſanna, who was then livin 
and took the Whole by Purchaſe, which could not afterw 
be deveſted upon the Hirth of Thomas the younger. It is an 
eſtabliſhed Rule in Law, That where a Deviſe is limited by 
Way of "Remainder, and in Effe may operate as a Remain- 
der, it cannot tale Effet as an Executory Deviſe. ' 2 Saund. 
388. Carth. 310. mb. 25 2. 5 ä 
The Conſtruction of Wills is to be taken favourably accor- 
ding to the Intention of the Teſtator; and the ſeveral contin- 
nt Remainders are to be conſidered as having Relation one 
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Star. H. 8. If one had deviſed his Land by Vitttie of a 8 
m, the Common Law accepted his Intent, without requi- 
ring particular Words of Limitation ; as in Caſes of Convey- 
ances at Common Law: And as it was fo in Deviſes before 
the Statute, a fortiori it ought to be ſo in Deyiſes ſince the 
Statute, 1 Salk. 237. 2 Mod. 209. The Limitations in this 
Caſe to his two Grandſons, Jilliam and Thomas, make an 
Eſtate-Tail; for the Deviſe to them is to be coupled with 
the ſubſequent Words, © And for Default of ſuch Iſſue;” fo 
that, Hor for cer by the firſt general Words (to them amm 


their Heirs for ever) they took a Fee abſolutely, yet the ſub- 
ſequent Words (4 1 Default of ſuch Iſſue) fo qualify and 
explain them, that they create only an Hate Tall i the 
Deviſe had been to William and bis Heirs for ever, and after 
to Thomas and his Heirs for ever, and if he dies ſazy Heirs, 
then to ſuch other Son of the Body of Mary, Gc. it had been 
clear in that Caſe what Heits the Teſtator meant; eig. the 
Heirs of their ag, and ſo had ro an e only. 
Co. Face 416. ag. 84. Co. Fac. 448. 3 70 71. 
1 Salk. 233, 23 * 2 810, 813. Theſe Caſes ſhew, 
that dropping the Words (when they attain the Age of 
tem y one Tears) William and Thomas would have taken 
Eſtates-Tail only. Hob. 65. Cho. Car. 183. Spalding and 
Spalding. 9 Rep, 128. for the Whole of the Will is to be 
conſidered together, and conſtrued according to the Intent of 
the Teſtator; and thefe ſubſequent Words, viz. (if they ſbonld 
attain the Age of tem ,) make no Difference; for it can- 
not be prefumed, that if either of them died before that Age; 
that their Eſtate ſhould ceaſe at all Events, but if they died 
before that Age without Heirs of their Bodies; as in Cyo. 
Car. the Caſe of Spalding verſus Spalding. Cro. Elis. 525. 
Moore 422. 2 Lev. 162, Tilly verſus Collier. Theſe Words 
to be rejected rather than the Deviſe to be conſtrued to be void. 
Hob. 65. 6 Mod. 112. and in Cro. Elis. the Caſe of Jolle and 
Gerrard. If therefore the Deviſe in the preſent Caſe to William 
and Thomas makes an Eſtate-Tail, then upon the Death of 
William the Eſtate veſted in Suſan by Purchaſe, and cannot 
after be deveſted, tho Thowas ſhould live to attain the Age of 
twenty-one Years. As to the Claim of Richard, the Re- 
mainder-Man, of one intire Third by the Death of Mary the 
elder, and another 'Third of the other two Parts by the Death 
of Mary the younger; if he has any Claim, it muſt be of the 
whole Eſtate ; for ſo long as there is one of the Daughters 
living, or any Iſſue Male of their Bodies, he cannot claim a 
iculat Part only. For it is to be obſerved, that upon every 
imitation all his are devifed over, not in Part and by 
Fractions, but one intire — his whole Eſtats to my 
CE . | y * 9 
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the Daughter and Daughters, Cie, and to the Heirs; of the 


that then all his Lands ſhould go 6g N his 12 
augnhters Suſas and Sar 


hole; ſo that while there is any one 


Dyer 303. b. A Deviſe in ſuch Caſe to the Daughters mk 


« 45% 


Tail general, with Remainder in Fee to Richard. Mary, one 
of the Daughters, dies, and upon her Death Richard becomes 


younger is born, and then the Eſtate opened again to let her 
in for a; Third of the two ſurviving Siſters Eſtate,” and , ſhe 
dying her Share likewiſe is to come to Richard the Remain 
der- Man; and. this he collected from the Words of the Deviſe. 
: My Brother JF. inſiſts, That the Eſtate once veſted in Suſan 
would not open to let in Daughters born afterwards, but that 
they muſt. take by Way of croſs Remainders; but this is a 
forced Conſtruction, for the Words of the Deviſe are, © Thai 
« all the Daughters ſhould take as Tenants in common,” an 
no Conſtruction ſhall prevail contrary to the expreſs Words of 
the Will to veſt the whole Eſtate in Suſan, with croſs Remain- 
ders to the Daughters born afterwards ; that Eſtates once 
veſted may open again, is a Point well ſettled in Law. 11 Rep. 


80. 4 


LE” 


BO... 1 


a 


—_ th 
—— "5 GAA Ol — — * 1 — 


— 
* 


.. * 8 4 
Jaſet in B. N. &&. 7 Geo. 


a Si... ad 


we 


80. Lewis. Bawles's Caſes. 1 Inft. 28. 4. And when this Gaſs 
was heard before Macclesfield, Chancellor, 23 January 1722. 


upon a Bill for Account of the Profits of the Eſtate, his Lord- 
ſhip decreed that the Rents and Profits of the Eſtate ſhould be 


divided equally amongſt the Daughters, which ſhews clearly, 


that upon Birth of Siſters. they ſhould all take equally as 


Tenants in Common. 


H. C. J. This is the men ek overy-Marriago 


Settlement, where Remainders are to Daughters in Common, 
they are to take equally as they ariſe in eſſe, and become 
Tenants in. Common, or Jointenants, with the Siſters before 
E. Serjeant: They muſt take as Tenarits in Common, for 
ſo was the Intention of the Teſtator; and not that they 
on- take croſs Remainders; the expreſs Words of the 
ill are, That they ſhall take as Tenants. in Common, 
* and not as Jointenants; and nothing can more fully ex- 
preſs the Teſtator's Intentions, that they ſhall not inherit 
one after another. Tho Heir at Law can in this Caſe have 
no Pretenſions, for he is intirely cut out and diſinherited by 
the Willz and therefore no Conſtruction can be made in his 
Favour, as Heir at LW»? Oo * 
The Caſe of Gilbert verſus Nity, Cro. Jac. 655. is 
ſtronger than the Caſe in Queſtion ; yet there it was ad- 
judged that the Brothers ſhould not take Remainders after 
one another, for tho perhaps a croſs Remainder may be by 
Implication, where there are two Deviſees only, yet there 
cannot bo without expreſs Limitation, where the Deviſe is 
to three or more ſeveral Perſons. There are ſeveral more 
Caſes to this Purpoſe, and the Caſe of Megnal verſus Holmes 
is like the preſent Queſtion. 2 Noll. Rep. 281. 1 Vent. 224. 
2 Keb, 700, 756. And ſo concluded, that if the Deviſe to 


Thomas the Younger was void as an Executory Deviſe, then 


by the Death of /. the whole Eſtate veſted in Suſan, and 
the other Daughters, as they came in eſſe, as Tenants in 


Common, and as they or any of them die, Richard the Re- 


mainder Man becomes intitled to her Share. 


$1 


Mx. S. Counſel for Sir Thomas Stephens the Reſiduary 


Legatee.. 3. T4007 4 3. 4s 

Since the. Determination in Pell and Brown's Caſe, there 
is no Queſtion. but there may be a Limitation over upon a 
Fee. Conditional, and therefore the Limitation over to his 
Grandſon Thomas was good; but in this Caſe both the Con- 
tingencies have happened by the Death of V. and J. before 


they attained the Age of twenty-one. The next Queſtion 


therefore is, whether the Limitation over to ſuch other Son 
as Mary ſhould have, there being no other Son at that Ti 
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but that Caſe was 


in Being when be ſhall attain his Age of twenty-one Years, 
is a good Deviſe ; and this ſome of the Gentlemen who 
ſpoke" before" have attempted to'ake good by way of Exe 


” 


cutory Deviſe. . | | 
The Rulo'which govertis'Exocmory Doviſes has been oſten 
debated in the Courts of Law; and is agreed; that Limi- 
tations for a Life or Lives in Being, are good Huechtory De- 
viſes. But this Rule has never been carried further, 
Executory Deviſes, as often as t 5 
fderation of the Law, have been d : 
Reaſon is, that every Exeentory Deviſe, ſo far as it goes, is a 
Perpetuity ; and this was the Foundation which governs the 
Reſolution the Caſe of Sratterwood verſus Falk. 229. 
1 Sid. 3, 47. 2 Sand. 380. Carter 5 3- Show. P. Caſes 137. 
The Cafe of Maſſmgbery verſus I does indeed go further, 

ined in 1 694, and was not in the 
nent Reſolutions; and if 


leaſt regarded in any of the fabſ | 
the Reaſons in that Caſe come to conſidered, it is not fo 
the Judges grounded their Opinion 
uppoſition,” that all the Contingencies 
to fall within the Compaſs 
Twenty-one Years ; and that was in the Caſe of a Term in 


Truſt ny and not uny Limitations over. 2 Chan. Rep. 282. 
The Deviſe in the preſent Caſe is not a Contingency confined 
but is both for 

In the Caſe of 


Gore verſus Gore this Point bore a ſtrong Conteſt, and yet 
the fartheſt that that Caſe could run, was only for one Life 
and nine Months. But ſhould this Deviſe be held good as 


tingency | 
viſe, yet 'a Contingency” cannot be limited upon a Contin- 
cy. Pemr. 236.” Andthis Point never was carried: farther 
under the Deviſe 
Daugh as to them the Devi 
no more than this: Sir William Stephens deviſed to bi 
| mgency of their attai 
the Age of Twenty-on to the firſt a 
other Son of Mary and the Heirs Male of their Bodi 
upon Failure of ſuch Iſſue, then to the Daughters. It is 
inſiſted 'upon that the Daughters in this Caſe are to take 
way of Enecutory Deviſe, the Limitation . to them 
lure of Iſſue Male, and therefore i 
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Pd. 235. a. 239. Cro. Fac. 590. Pells and Brown's Caſe. 
Palm. 138. Dyer 33. Serjeant Wright was I ſuppoſe aware 
-of this Obje&tion, and therefore contends that the two 
Grandfons . and T. took an Eſtate-tajl only; but there is 
no Coeur for ſuch a Conſtruction. The Deviſe is To 
7 them n 3 _ ;” but in — die be- 
re they attain the Age wenty-one Years, Go. 
If theſe Words do not create 4 Per imple Conditional, it 
is impoſſible any Words can. Had the Limitation been to 
him and his Heirs: for ever, that would have been a Fee- 
ſimple abſolute, and the ſubſequent Words, vis. And if he 
die before Ti twenty- ne, make jt Conditional. When the 
Teſtator intends to create an Eſtate-tail, he does it by Words 
pro to create ſuch an Eſtate, eis. And for Default of 
© ſuch Thus Male, which limited the preceding general 
ords, and ſhew what Heirs he meant, ois. Heirs of his 
—_—_ We are to take the Deviſe itſelf from the Words of 
the Will, which are upon his dying before Twenty-one, and 
not upon his dying without Heirs Male under Twenty-one: 
This plainly ſhews the Teſtator's Intentions, that the Eſtate 
of his two Grandſons . and T. was to'ceaſe at all Events 
upon their Deccaſe before Twenty-one: This therefore re- 
duces the Deviſe to the Daughters to the firſt Queſtion; eis. 
That, if they have any Claim, it is by way of Remainder. 
and by Remainder they cannot take, becauſe limited upon 
Fee. There is the ſame Objection to the Claim of Richard 
the Remainder-Man in Fee, and the Deviſe to him is void 
for the ſame Reaſons. The next Perſon who ſtands upon the 
Will is Sir Thomas Stephens the Reſiduary Deviſce, and all 
the Teſtator's Eſtate muſt go to him, or to the Heir at Law; 
it is ptetty clear the Heir at Law can have no Claim, for 
ſhe is mentioned ſeveral, Times in the Will, and the whole 
Eſtate is deviſed away from her. The only Queſtion there- 
fore that remains is, whether there are ſufficient Words in 
the Deviſe to carry the Eſtate to the Reſiduary Deviſee. 
Vide Allen 28. Salk. 239. 2 Ventr. 283. 3 Mad. 229. 1 Leo. 
212, 1 Saund. 180. 1 Leon. 251. The Teſtator having de- 
viſed all his Eſtate whatſoever and whereſoever, before unde - 
viſed to the Reſiduary Deviſee, by theſe Words, which are 
as general as Words can be, he becomes intitled to the Lands 
in Queſtion ; for all the preceding Limitations being void, the 
Eſtate in Queſtion remained undeviſed; | LS 
F. Counſel for the Heir at Law. He agreed with S. 
that all the Limitations in this Will were void, for they 
muſt take Effect either as Remainders, or Exec utory Deviſes. 
As to the firſt, they could not veſt, becauſe limited after a Fee, 
1 Rep. 81. Popham 34. _ ſo it was held in Pel[s and 
- 6 
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 Browti's: Caſe. As to the ſecond, this Deviſe goes further 
than any Caſe, except that of Maſſingbery verſus. Ab, which 
.caqnot/have/its. full Weight in this e, becauſe there the 
Determination of the Judges went upon one Point 
only; and in all Gai ever ſince the firſt Introduction of 
, the Judges have diſcouraged. the Extent 
of them), becauſe. tending to | eſtebliſh Perpetuities. Parl. 
Caſes, the, Duke of | Norfg/k's Caſe. Tho Queſtion therc- 
fore. is reduced to this, Whether the Reſiduary Legatee, or 
the Heir at Law, is intitled e The Teſtator by the Deviſe 
to his two Gfandſons M and T. difpoſed of his whole Eſtate, 
and had nothing left but a bare Poſſibility, It cannot be in- 
tended that the Teſtator imagined that the Limitations over 
to the Sons and Daughters of Mary, were void, or that be 
intended that the Refiduary Deviſee ſhould take any of the 
Lands mentioned in the Will, for the Deviſe to him is by 
expreſs Words, of all his Eſtate not before deviſed. The 
ſe of Wright and Anil, Michaelmas 1725. i Com. Banc. 
comes: up pretty. ncar to the preſent Queſtion: That was 
8: Deviſe to Curter and his Heirs, and the Teſtator after- 
wards: by the Tame Will deviſes. all his Eſtate before unde- 
viſed over to another Perſon ; Carter, died in the Life-time of 
the Teſtator ; adjudged, that the Eſtates mentioned in the 
viſe hould go to the Heir of the Teſtator, and: not to the 
fidyary:Doviſee ; and ſo concluded, that ſince Thomas the 
inden could not take by way of Execatory Deviſe, nor the 
Daughters, nor Richard, by way of Remainder, the Heir at 
Law has a gopd Title. natur for a ſecond Argument. 
Finn e k | 7 3 : Aa? 
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Nformation was moved for, and a Rule to ſhew Cauſe: 
Atithe Day freſh Affidavits were „Part in Con- 
ia. firmation, and Part 'introdui of new Matter; and the 
formation, Queſtiom was, Whether the Affidavits could be read accord- 
| no ſupple”. ing to the Courſe of the Court, it being objected, that no 
r e Affidavits eould be made but in Confirmation 
ve HOC 202 mmi enn e. Nee 
new Matte” Cur: Where Affdavits are produced, Part in Confirmation, 
bat in Con- and Part introdu of new Matter, it is not à general 
firmation Rule that they ſhall be abſolutely rejected; but the Court 
” "will 8 r what is ne Matter, and 
nfirmation'of the ole. 0 
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Py Affida vits upon I. Rule was made, the Com- 
plaint was, — 4. — B. ſeveral other perſons, 
but no Perſon particularly ch ; theſe Afﬀidavits. were no 


produced, in order to fix the Charge upon particular Perſons, 
The Alhdavits no offered are intirely introduQive of new 
Matter; for the Charge in the firſt, Aﬀidavits being ge 
a general Anſwer OR ve e ; maker is 
ucing it to a particular Charge, efore | es 
ticular _—_—_ neceſſary. _ = 
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The King 3 the Commiſſioners | 
of Sewers for the n Lin- 
-coln. Hil. 7 Geo I B iq ON, YN — 


[ſp vd Urs n 2 x 
8 lows 19 00 LB u the 143 
Prius. de ak 8 (92) 
that the Water had ſapd . Foundation, by which, 148 — Pro 
Lands adjoining were in Danger of being r Coma 
was become a Nuſanco to the Inhabitants thercabouts, The 5 
Deſendant was convicted and the Fine eſtreated into the egicares. 
Exehe Defendant mov d for a Certiorari to remove all 


Mr. 4. obj, that the Fino being end, wasnow 


too late. 
| Cur: There does, not, appear to be any g | Inconve- 


iency in this Caſ Go neither in Prejudice o 8 
0 which 


m Do the an Inundation over the Caun 
fo the 5 al Reaſons to induce this Coutts 2 to refu 


a Certiorars.; this is only the Caſe of a common Nuſance, 
and therefore proper to remove it by ann being 
no pon, 


Fathers we Calcor; Hil F ON 1 
E. R. 

ehiratas W ONS 
mitted the Defendant to kill Sheep in 
3 to pay —. pay per Ann. Verdict for the Plainti 


rror biou wap e = Rent upon 
Leaſe, an debitatus Aſump _ a 
meruit. Parker "com": t bas that an Latns 
e Wins ee k 2 
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___ Caſe in B. N. &c. 5 Geol II 
| 3 OED key, 
Words were ſtruck out, and Entry was pccaſione prime 
"il is. Cro. Car. 147. 2 Bulſ. 35. 1 Roll. Abr. oY od. 
263, 10 1 Salk; 52, 48. Cro. Jag 372. This is u jus 
dicial Writ, and under the Controul of the Court; ſed adjour- 
natur, Mr. S. deſiring Time to look into Caſes; 


«it #43 er: 10 195 0” * 5 | * \ £ 
Desbordes ver. Horſey, Hil. ) Geo. II. 
[EBT ypon- Bend colnditioied to pay ſo much Money, (14) 
| 1248, ara aroma tt ig. particular — | 
after Judgment the Defendant brough be 


bes 8 5 7 Error, _ no Bail Judgment 
was en according to the Statute 3 Fac. 1. c. 8. . upon « Bond 
-* Afterwards' the | Plaintiff fued out 4 C4: Sd; by Virtue — 
whereof he took the Defendant in Execution, who now only, is oo 
mov'd to be diſcharged, having brought Error before the Ca. n 
FS. Counſel econ, A Writ of Error is uo 4+ 35 wavy to & 
Judgment in Debt upon a Bond for Payment of Money only, 

as in the preſetit Caſe, tx Bail be put in; and of this 
Opinion was the Court, and fo the Motion was denied. 


Law berſur Law, Hil. 7 Geo. II. 


42 B. R. 
I Debt upon Bond the Defendant pleaded leit ad diem. ( 148.) 
Mr. F. Counſel, mov'd to withdraw this Plea, and plead M 


the 5 & 6 Edtw. 6. c. 16. concerning the Sale of Offices. of Sei ad 
The Court inclined ſtrongly againſt the Motion, but at laſt * a 
he cited the Caſe of Meard verſus Philips, Trin. 5 Geb. 2. pad the 
where the Defendant pleaded Nil debet to a Bond, and after Star. 5 7 
Special Demurrer, and Joinder in Demurrer, the Court =” 
leave to withdraw the Plea, and ue two Special Matters 
in Bar; and the Reaſon upon which the Motion was founded 
was, that the Judges were gone out of 'Town, it being in 
Whitſun Holydays; and the Defendant was obliged 
to join in Demurrer, | 
This is. a ſtronger Caſe than the Caſe at Bar, being after 
Joinder in Demurrer, and here all is in the Paper, and the 
Plaintiff has not replied. Rule to ſbew Canſe. 
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Ge. ACTION 2 2 1 of a Bill of Exchange ; the 22 
n Benefic dant eaas tatute 2 2. Intitieu Alt 
3 Relief of Inſoloent He a that he woe legally 
1 at the Seſſions. 


2 — The Plaintif replies he is a Creditor, and had no Notice 


ged to to ſecundum forman Stat; the t rejoins that he 
e no Notice of the Indorſement; m upon Pemurrer 
refiding,. Quatien was, whether, the Defendant was obliged to give 
4 otice. 8 
Miles, . Ir, B. for the. W cited, 4 Rep. 82, 5 Ae 


1 Roll, Al. 469. D. mT. s 
| AJ. Econ» cited Hob. - hs 1 verſus Toi + 68. 
ro. >. Fac 453. 


1 verſus Curuamell. Cro. Car. 571, 

1 Leon. 105. Falk. 4. 

H. C. J This Gaben cel o cake ele the 

Act of Parliament, and does not fall within the Rules of 
Law; and there is no Queſtion, but at Law be who is to take 

Benefit of a Condition, and is privy, muſt give Notice, 

* an. Der that the A a that ho i and he 
| y according to t is reliding 
wg ten 1 and had. no Notice.” 

As to the Defendant's Notice of e it is not 
material, for he has taken upon himſelf to be reſponſible. to 
the Indorſce at all Events; and.. the Words of — Act of 
See are expteſz, that he ſhall give Notite to all his 

editor. 

What is ſaid by the Defendant in this Caſe might be ſaid 


in all other Caſes; ſuppoſe a Creditor dies, is it ſufficient- for 
the Defendant to ſay he e did not know, or had no Notice, who 
1 was his Executor or Adminiſtrator ? 
Not neceſſary to give any Opinion as to the 'Form of 
Pleading, for Rejoinder is perfectly immaterial. 
P. J. The Defendant has made himſelf reſponſible to the 
Drawee or Order, and therefore tis at his own Peril to take 
Notice of the Indorſement ; he is to have the Benefit of the 
Act of Parliament, and ought to comply with the Terms ; 
this is ſtronger than the Caſe of a Bond, and yet in that Caſe 
the Obligor is at his Peril to give Notice. 
P. and L. Juſtices, to the ſame Effect. Julgmen for the 
2 


* 
> # "4 * 
N bh | Hoare: 


— 


= . N 
. 4 - = = 
— — — — ”Y 8 F A 3 Ml ith. Mon Mitt 2 8 
SS * * 4 , * * * * * 4 * — — g — — 
1 © ju . 
. = R - : ? 
: = 
4 * 41 | 25 11 4 o 
„ 4 Py 9 » = . 
* 
— — — n———— 2 — —_. 
pe” — : r — © Eo _— ; — 
. „ — - 3 
7 c i 
* [4 K * 2 : 9 


— 


22 B. R. Vide ante Caſe 32, 39. 


N Aſumpſit the Defendant pleads' Nor Aſumpſit infra ( 150. ) 
'' ſex Ann. The Plaintiff reps that he 1 2 4 Bill Rejoinder, | 
of Middleſex in ſuch a Term, and avers quod cauſa Attionir n of Aa. 
accreoit infra ſex” Arinos ante proſecutionem Dill. praditf᷑. dieſer iffued 
To this the Defendant rejoins, that the Bill of Middleſes 1 
iſſued poſt clauſum Terminum, and altho Bills iſſulng out in 
Vacation are entred as of the laſt Day of the Term pre- 
coding, yot ds falts, and in ei vritae, the Bll of Middle- 
ſex iſſued poſt clauſum Termini, viz. on ſuch a Day; and con- 
cludes; cauſa Aion, non actrevit, Ge. 
- To'this the Plaintiff demurred, for that an Averment in 
thoſe Caſes was not to be allowed, and cited Latch 233. 
T. Jones 149. 1 Lev. 213. 1 Sid. 53, 60. 1 Roll. Ar. $93. 
p. 4- 1 Mod. 188. Cybo. B. 181. Stiles 156. Carth. 232. Show. 
253- 4 Mad. 129. 3 Leo. 28. Carth. 227. Hob. 156, 297. 
Paſeh. 3 Geo. 2. Jones verſus Bennet. Afſumpſit upon a 
promiſſory Note by Indorſee ; the Defendant pleaded he was 
attached the 1 2th of February, and that the Note was not in- 
dorſed till after that Day. The Plaintiff replies, that de 
fatto, and in rei oeritate, the Attachment iſſued the 25th of 
March following, and that before that Time the Note was 
indorſed; and upon Demarrer the Averment was over-ruled. 
So Paſch. 2 Geo. 2. Eaftwick verſus Coke, upon Demurrer 
Averment was held naught. Michaelmas 4 Geo. 2. Fuller 
verſus 22 Lady Twiſden gave a Warrant of Attorney 
to confeſs Judgment, but died in Eafter Term, before Jud 
ment was entred on the Roll. Judgment was afterwar 
entred up in the ſame Term, and was held good, becauſe the 
- whole Term is but one Day in Law, and ſo the Entry was 
previous to her Death. | 
On the other Side it' was argued, that this Relation was 
a meer Fiction in Law, and would admit of an Averment. 
2 Keb. 173, 198. 3 Keb. 213, 214. Cyo. Fac. 561. Cy. Car. 
264. 1 Roll. Abr. 258, pe 4. That this Fiction was contrary 
to the expreſs Words of an Act of Parliament, and therefore 
an Averment might be made. | | 
V. Serjeant, a for the Demurrer. It is admitted 
that by the Courſe of the Court, and in Point of Law, a 
Bill of Middleſex ſued out in Vacation, is a Writ of the * 
ceding Term; but the Objection is, that . 
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tion, and muſt give way to the Averment. How does it -ap- 
to be a Fiction ? It does not appear upon the Record to 
ben Fiction; and a Recbrd is of ſo high a Nature; and im- 
in {elf ſuch an abſolute Truth, as to admit of no 
Averment to the conttary 1 Taff. 1 / 5. 268. 
This Averment is deſtructive of the Record, for if it ſhould 
be made to iſſue out of Term, the Writ is void. Salk. 700. 
Carth. 70. The Averment therefore is contrary to the Bill 
itſelf, and ſhall. not be admitted as in 2 Rep. 4+ Godaard's 
' Caſe, he is ſtopt to make Averment againſt what is expreſt in 
the Record. Skin. 32. And the Reaſon is, becauſe it tends 
to falſify the Record; 4 fortiori, where it tends: to deſtroy 
the Record, as in the preſent Caſe, | The Reaſon (why a 
Bill of Middleſex has no Teſte is, becauſe it is the Act of 
the Court ſedente Curia, and the whole Term in Judgment 
of Law is but one Day, and Was once thought ſo con- 
ſaderable that it could not be divided. Nilo. 35. It is now 
indeed otherwiſe, for the Plaintiff may by a ſpecial Me- 
morandum ſhew the particular Day when the Bill iſſued; 
but this is not reren to the Record, for it is ſtill a Bill 
of that Term. And in Fuller and 7s Caſe it was held. 
that a Judgment entered at any Time in Term is a Judgment 
of tho firlt Day of that Term; and this Fiction is ſo well 


no one Precedent that an Averment of this 
kind was ever admitted, © quod in fatto eſt inuſitatum, in 
| There was a Caſe argued in the Exche- 
quer, the Caſe of King verſus Man, which. comes up pretty 


ment contrary: to the Record cannot be made. wa 

D. con. This Averment makes no Inconſiſtency, the Sta- 
tute of Limitations has always been conſidered as a bene- 
ficial Law, and the Words are, That Proceſs ſhall be com- 
4 menced and ſued which laſt Words: mean not only Ema- 
I od natio 
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vatio brevis, but an AQ to be done by the party upbn tha 
Writ. It is clear, that at the Time of iſſuing 
iddleſex the Statute. was a Bar, it was his own Fault he 
id not commence his Action ſooner; and be ſhall not come 
afterwards; and by a meer Fiction take 4 7 of his own 
| Laches, contrary to the expreſs Words of an Act of Parlia» 
ment. The Cauſe of Action which the Plaintiff had Was 
barred by the Statute, and the Iſſuing out of the Bill of A 


dleſex afterwards could not givo him new Cauſe of AGO by 


Relation. e 3 | TVS | 
If an Averment cannot be made, becauſe in Fiction of 
Law a Bill ſued out in Vacation is a Bill of the preceding 


Term, it is impoſſible to plead à Tender. 1 Vbntre 28. Oro. 


ac. 36 1. 1 Yemr. 36 2. A Latitat may bear Teſte before the 
Cauſe of Action commenced, and the Plaintiff may aver, that 
in Fact the Latitat iſſued in Vacation ; by the ſame Reaſon 

the Defendant may aver the preciſe Time that in Fact the 
Bill of - Middleſex ſued, 2 Keb. 193, 195. 3 Keb. 21 2, 213. 
The Time when a Latitur iſſued out is traverſable, and 
may be averred. Ou. Car. 264. Noll. Abr. 538. The A- 
verment does not deſtroy the | 
Time in which it iſſued, but does not deny that there 
was ſuth Proceſs. | The Cafe in Lum 329. is fot like the 

ſent Caſe, that was concerning a Judicial Writ, which 
a Tefie, but à Bill of Middleſex” has no Tete and the 
Averment, is to meer Matter of Fact only, and Iſſue may 
taken updd it. % 8 f 


© +4 | 
"7 


made, it is extraordinary this Caſe has not come in 
Queſtion e. In the Caſe of Original Writs out of Chan- 
2 the Teſte is often preceding th Lime that in Fact they 


ate ſued- 


Law; the Original has 
on which it iſſues a 
of a Bill of Middle/ox; for 


10 W but: rath bo res pong 
t ſupport, « Wrong, but rather gos of the: Þ 
recover his juſt Debt. Conlider;the Caſh 

Fiction in Law was in that Ca | 


the Bill-of 


Record, it only goes to the 
Mo y goes 


H. C. J. If in point of Lew ſuch an Avermemt can be 


ne 


. _ 


2 which it iſſpes appears, and in Judgment f 


— 


{\ 


AE 7 Geo. IL . 


V. J. He cited Maynard 134. 3 Keb. 213. Chancy and Rat- 
ter. Averments cannot be made, it will introduce many In- 
conveniences; as in Caſs of a Tender, where a Man is juſtly 
indebted, and tenders the Money at the Day, and the Party 
refuſes ; can he afterwards hav * Action, {4+ by a Fiction 
in Law avoid the Tender? Where indeed an Action is brought 
gagainſt an Officer, he ſhall take Benefit of the Fiction, but 
mw is to avoid a 4+ 3.7 | 
P. J. A Bill of Middleſex cannot iſſue but in Term, and 
thifrefore when it is taken out in Vacation, it muſt of Neceſſi- 
have Relation to the 2 Term, or it is void; and 
in Effect is the Su the Averment, for if the 
Averment ſtands, it deſtroys the Writ. 

L. J. In Raym. 161. Bilton verſus Zohnſon, which was 
an Action of falle Impriſonment, the ſame Objections were 
made as in this Caſe; but it was beld, that altho' the Tefte 
of the Writ was upon Record, and the plaintiff cannot aver 
againſt it, yet there would be great Inconveniences if the 
Plaintiff cannot ſet forth the Time of the Purchaſe of 
the Writ, and the Relation of the Teſte is only to — yan 

Fraud, and not platy a Tort. This comes up 

ſent Queſtion, where the Defendant's Defence 5 from ot 

Statute of Limitations, whether we are to ſuffer the Statute 

to. be eluded by. ſupporting this Fiction; and if the Act of 
Parliament is | conſidered, the Senſe of it ſeems to be not 

where a Man ſues out Proceſs only, which is the Precept of 
the Court, but where he ſues it with Effect. Ad journatur to 
be ſpoke to again. Vid 4 Rep. wm a. Sh rr 2 . 
hs n . * | 2 ; 
Cf} 4 | | 0. 4 


Sore ver. : Giles, Hh Hil. N Geo. n. 55 
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( 151.) Reſpaſs for tin and carrying away / bis ade) þ 1 
Verdi& find- | T Defendant, as to Part of the Cattle, pleads Not 7 
ing ooly , y and as to breaking and entring his Clofe: and 
due, 4 any the 2 _ ths Cart, he Le for Diſtreſs of = 
1 in Arredr. The Plain replies, injuria ua ja, an 
Verdict for the Plaintiff. F ſn Pa 


= Jayior mov d in Arreſt of Judgment; that the Verdict was 
—_., . for” here ate two Iſſues, and the Jury have only 
found, that the Defendant did of his own Wrong enter and 
carry away the Cattle mentioned in the Juſtifcation inter 
alia Averia, but as to Part of the Cattle mentioned in the 
FRG of kata 611 ds. - as | 

Parker 


3 


e, in 5 K 9 Geo. N 


2 econ. If the Jury have given leſs Da than 
ought, it is to the Detriment of the Plaintiff, and the 
Sic foro cannot take Advantage in Arreſt of Judgment of 
a Verdi& that is 1 5 for his Benefit ; the Jury have 
found that he entred de imjuria ſua propria, and drove away 
the Cattle inter alia averia, which is uſkcient after Verdict. 
Cur: A Verdict may cure an inſufficient Declaration, but 
it cannot help itſelf ; the Objection is very material, for the 
Verdi& does not determine the Matter put in Iſſue between 
the Parties: Suppoſe a new Action to be brought for the 
Cattle mentioned in the Plea of Not guilty, what can the 
Defendant plead? He cannot plead this Judgment i in Bar, for 
there i WA no 1 upon the Not guilty; neither is there any 
Action n d H. C. J. faid, it was ſuch a Verdi 
that the Court ought not to give adgment upon it. The 
Plaintiff deſired further Time to h into it, for the Re 
cord may be amended here, the Verdi below; and fic. 


adj 


The King verſus ien ' Hil, 
7 Geo. II. B. R. 


formation for an Aſſault, and the Parties at Ius but (288. ) 
the , Proſecutor did not proceed to Trial within three *® againſt 

Years, being the Time preſcribed by Ad of Parliament. 12 

now moved for Coſts againſt the Proſecutor, but not having if Inſormation 


an Affidavit to verify _ Fa, the Motion was denied. = a. x 
| _ three Years. 


Devenith ver. 7 Hit. 7 des IL 


B. th Sent, mor'd for doublo Coltsupon Statute 7 Jas 1., (153. 
This was an Action againſt a Juſtice of Peace for taking 1, Fc by 
e Pl = . 

he Plaintiff diſcontinu was an 
3 that the Defendant was a Juſtice of Peace. Pi on an Aion 
"Cur": There ought to be a ſtion of this Matter on gin bim. 
the Roll; and per Lee, it was fo determined in the Caſe off. * 
verſus Cat hurall, which was upon à Nonſuit. It was oo Record, 
then — that the the Roll might be Pond, ox into rr ande 2 


1 , | ; . H 


eace to a 
double Cofts 


If \ 


| 1 1 er 7 Þ. R T Geo. LY 


| Sh. 6—ꝙ„.b OO 


H. ſed the Motion, becauſe it did not 
WE. =o he acted in this! Mr ee ages dt =; by N 

of Peace. „ De 92 
cr Shew Cauſe Why ths Defendant ſhould not heve 
Leave to enter the Suggeſtion upon the Roll, and have 
double Coſts; and there Was eited the Caſe of the King ver. 
Colan.” Indictmont for exerciſing: the Trade, (5c. and not 
having ſerved ſeven Years Apprenticeſhip. ' The Defendant 
pleaded Not guilty, and gave in Evidence that be was a 
© Soldier, and having "ſerved ſo many Years as the Act of Par- 
* liament requited in thoſo Caſes, he was intitled, by Virtue 
| thereof, to exerciſe! any Trade without Service; and was 
5 alſo intitled by the ſatne Act to double Coſts, but — 2 
at the Trial to get the” Judge's Certificate : He afterwards 
came and applied ta this Court, and had a Rule to ſuggeſt 
this Matter upon the Roll, and then had double Coſts al- 


lowed him. ins 3 Gro. 1. * verſus * N 


| Curmber venſur Hill, Hil. 7 Geo. II. 
* . N | 


22 1a 250; 

TE » 0 Ejectment the. Jury found a Heel Verdi& to this Ef. 
2 1 fect a eons 122 the Grandfather died ſeiſed of 

4, ſeveral Lands, 1 c. in Fee, having by Will de- 
1 1 viſed the +. 5 Gta Richard Holden, and Eli- 
ul abet bis Grandaughter, to be equally divided' amon 

« them, and to the Heirs of their reſpective Bodies; and for 
“ Default of ſuch Iſſuę, the Remainder to ay 1 wr gg 
Anu Holley in Pte.“ aun mparrics 7 . N gd 
afterwards Elizabeth dies Without Iſſue of be 
Queſtion was, whether Richard Holden and Elizabeth - 
an Eſtate in common, with croſs Remainders to the Heirs of 


£221) their Bodies; for” then:thii:Eſtate could not veſt in 10 
8 


upon Future of Ius GH path their Bodies. Or w g 
— „Was an Eſtate in common, with Remainder to the Heitz of 
their 'Bodics' 3:0r in that Caſe one Moięty of: - 

- 51. Eſtate would veſt in ,, who had the Remaisder i ie 

e e wed the Death of ne of denn withou 
2911 0 M4 o . Naß 4 

6-34 1» MY, Ser bed, bas this was not an Bltate, in 6 
3 een, but m 8 Tail, by reaſon of the Poſſibility that 
R. and E. might have Iſſue between them For if Lands 
are given to a Man that has a Wife, and to a Woman that 


has a cp and the Heirs of their two Bodies, — 
ave 


n 


Caſer in B. R. &e. ) Geo. II 


-© 
7 


may marry. 1 Iuſt. 20. b. 25. b. But admitting in this 

that they are Tenants in Common only, yet they are Tenants 
in Common, with croſs Remainders to the Iſſue of their 
Bodies; for the Words are, That in Default of ſuch Ifſue 


* the Eſtate ſhall remain over; and there can be no Fai- 


lure of Iſſue fo long as either of them has Iſſue of his Body. 
And it was expreſly adjudged in the Caſe of Holms verſus 
Meynel. Raym. 452. S. C. T. Jones 171. S. C. Skinner 
17. S. C. And there is no Difference between this and 
the preſent Caſe, except in this Caſe the Words ( 
to be divided) precede the Word (Heirs) and in that Caſe 
they are ſubſequent. There is alſo' a Caſe in 4 Leon. 14. 
c. 51. directly in Point. Vide this Caſe cited Raym. 454. in 
the Caſe of Holmes verſus Meynel. There are two Caſes in 
the Books which ſeem to impugn this Reſolution, one in 
2 Cro. 655. Gilbert verſus Witty, the other in 2 Roll. Abr. 
416. T. 517 But the firſt of theſe Caſes is anſwered in the 
Caſe of Holmer verſus Meynel, and the other in Noll. Abr. 
is expreſly denied to be Law. Vide Raym. 455. 
D. Serjeant, econ. There is no Caſe cited in Point to 
prove this a croſs Remainder: The Caſe of Holmes verſus 
Meynel widely differs; for the Deviſe there is of © All the 
4 Teſtator's Lands to his two Daughters, &c.” and if they 
happen to die without Iſſue, then he deviſes all his ſaid 
Gc. And the Reaſon of the Judgment in that Caſe is, be- 
cauſe the Deviſe over was of (a#) his Lands; and in Caſe 
(they) die without Iſſue, i. e. both of his Daughters, ſo like- 
wiſe the Deviſe over in that Caſe was to a Stranger, but 
here it is to one in æquali jure with the firſt Deviſees. As to 
the Caſe in Leon. the Deviſe was to his Sons in Tail, and in 
Caſe they died without Iſſue, that then the (whole) Land 
ſhould remain* to a Stranger in Fee; here the Remainder 
was to a Stranger alſo, and the Word (whole) ſhew, that all 
his Eſtate ſhould paſs together, and not by Parts and in 


Moieties; and the whole Land could not paſs till all the 


Sons were dead without Iſſue. As to the other Objection, 
that this is an Eſtate in Special Tail, becauſe there is « Poſſi- 


bility of their having Iſſue between them, the Suppoſition is 


not only abſurd in itſelf, but likewife is too diſtant and re- 
mote a Poſſibility for the Law to expe. 5 
H. C. J. The Conſtruction of croſs Remainders has been 
extended of late Years, and the Diſtinctions upon which they 
have been determined are -pretty nice. There is no Doubt 
but if this Caſe cannot be diſtinguiſhed from the Caſe of 
Holmes verſus Meynel, but that Caſe will govern the pre- 
ſent Queſtion ; for it was 9 upon great 1 
cc 


bave preſently an Eſtate-Tail, for the Poſſibility that they 


1 


1 


54 Caſes. 1 B. R. c. 7 Geo. II. 
——̃. d. ĩ]7Un g—— — — — — — 
7 and mature Conſideration. The preſent Caſe is a Deviſe to 
Richard and Elizabeth, and the Heirs of their reſpective 
Bodies, which gives them an Eſtate in common in Tail 
zneral ;, and the rather by Reaſon of the Word (reſpect᷑ive) 
it is now the ſame as if the Deviſe had been of one Moiety 
to his Grandſon Richard. and the Heirs of his Body, and of 
the other Moiety to his Grandaughter Efzabeth and the 
Heirs of her Body: And then follows, © And for Default of 
& ſuch Iſſue, 5. e. upon Failure of Iſſue of either of them, 
* the Remainder over. lu the Caſe of Holmes verſus Mey- 
nel, the Teſtator's Intentions a to be clearly, that the 
Remainder-Man ſhould not take, but upon Failure of Iſſue 
by both his Daughters, for the Words, And in Caſe. they,” 
8. e. both his Daughters, ſhould die without Iſſue, that then 
(all) his Lands ſhould, remain over, ſo that by expreſs Words 
the Remainder was not to veſt but upon Failure of Iſſue by 
both the Daughters, and in that "Caſe. all his Lands were to 
remain over. In all Caſes where the Deviſe is to two and 
the Heirs of their reſpective Bodies, theſe Words create im- 
mediate Remainders; and the Words following, cis. And 
„ in Default of ſuch Iſſue; theſe Words can make no Al- 
_ teration, nor is there any Caſe where they have been conſtrued 
to create croſs Remainders. Sed adjournatur to be ſpoke to 
again. r F 
eee 


The King geigſt Hooper, Hil. 


( 155.) T Defendant, being a Captain of a Ship, carried Vill. 
— An . a Sailor into Netefoumdland, which Country is Part of 
and Impri- his Majeſtys Dominions; and there, by the Aſſiſtance of ſome 
ſonment in Fparzards, impriſoned and laid him in Irons, and likewiſe 
— treated him in a moſt barbarous Manner. | | 
being Local: «Mr. IH; upon. theſe Circumſtances mov d for an Informa- 

tion againſt he Defendannt. * 

H. C.,. Where would you try this Information ? all Cri- 

minal Proſecutions are Local; you may bring your Action, 

but cagnot try this by way of Information. There is an Act 

of Parliament made in King William's Reign, which gives an 

Information againſt Governors for Miſdemeanors in foreign 
Plantations but this. Caſe is not within that Statute. Motion, 

denied per Cur. 2 15 0 „ £4, +, . . 
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Hooker ver. Hooker, Hil. 7 Geo. II. 


THIS Caſe was ſent out of the Chancery for the Opi- ( 156. ) 
nion of the Judges of this Court, and was in Effe& to Dover: 
this Purpoſe. hs SI 
J. B. by Leaſe and Releaſe conveyed. certain Lands to 
'Truſtees.jn Fee, to the Uſe of the Truſtees and their Heirs | 
during the Life of Jilliam' Hooker, Sen. Remainder to 
William Hooker the Younger for Life, Remainder to his firſt 
and every other Son in Tail Male, Remainder to his 
Daughters in Tail, Remainder to the right Heirs of J/ilkam 
Hooker, Sen. Upon the Death of William Hooker the Elder 
William Hooker the "gr N enters, and marries the Plaintiff, 
but died without Iſſue; the Queſtion was, whether his Widow 
the Plaintiff was intitled to Dower? The Contingent Re- 
mainders were ariſing, and both the Eſtate for Life and Re- 
mainder in Fee veſted in him at the Time of his Death. 
B. Serjeant for the Plaintiff: Upon the Death of V. H. 
Sen. the Fee-ſimple deſcended to V. the Younger his Son 
and Heir, but whether the Fee comes to him by Deſcent, or 
„ by way of Remainder, is not material; for both Eſtates be- 
ing veſted and united, in him at the ſame Time, was a 
Merger of the Eſtate for Life, and he died ſeiſed of the Fee- 
ſimple. Admitted that where an Eſtate for Life, with Re- 
mainder in Fee, are limited by one and the ſame Convey- 
ance, and both conſolidated, yet they may open again to let 
in Contingent Remainders, as in Lewis Bowless Cale, 11 Rep. 
80. But this Matter is out of the Deed, for the Fee did not 
come to Milliam Hooker the Younger intirely by the Deed, 
but by the Death of Miiliam the Elder, he happening to be 
his Heir. The Limitation to the firſt and every other Son 
of William the Younger was a Remainder in tingency, 
and he having no Iſſue at the Death of Villiam the Elder, 
that . was deſtroyed, and could never veſt after- 
wards, but he became ſeiſed of an abſolute Eſtate in Fee; 
but admitting the Contin to ſubſiſt, yet as it never came 
in eſſe during the Life of William the Younger, be died 
ſeiſed in Fee, and fo his Feme became intitled to Dower. 
Eſtates in Dower are much favoured in Law, and a Feme 
mall be indowed of a baſe Fee, as in s Caſe, 10 Rep. 
95. So if a Diſſeiſor die ſeiſed, his Widow ſhall have Dower 
ſo long as the Diſſeiſin continues. But he inſiſted upon the 


fizſt Point, that the Fee coming to Milliam the Younger 1 —1 


. 


ws E in ”Þ. K Nc. 7 Geo. Ir 


"Death, of William Hooker the Elder, the 3 Re- 
mainders were deſtroyed, and relied upon the Caſe of Kent 
vetſus Harpool. 1 Vent. 306. T. Jones 76. S. C. 3 Keb. 380. 
The Father Tenant for Life, Remainder to the Son for Life, 
Remainder to the firſt Son of that Son, (who was not born) 
KRemainder to the Heirs of the Body of the Father; the 
Father died before the firſt Son was born; and held the De- 
+ -Teent of the Intail to the Son had deſtroyed the Contingent 
Remainders. 1 
F., con; The Queſtion is, whether William Hooker the 
Younger was ſeiſed of ſich an abſolute Eſtate at all Events 
as will intitle the Feme to Dower? Here is no Eſtate limited 
to Pilkam Hooker, Sen. but the Remainder is to his Heirs, ſo 
that when his Heir takes, he muſt take by way of Pur- 
_ chaſe, William the Younger does not claim the Fee by 
Deſcent, but by Virtue of the Conveyance ; and if it ſhould be 
look d upon as a Merger, it is defeating the Intent of the 
Donor; and this Diſtinction is made in Miſcots Caſe, 2 Rep. 
61. When an 8 for Life, and the Fee: ſimple is limited 
by the ſame Conveyance, both Eſtates may ſtand together; 
ih when the Fee ds, or comes by Purchaſe, in either 
of theſe Caſes the Eſtate for Life is ited, This may be 
compared to the Caſe of Plunket and Holmes, Raym. 28. 
which was a Deviſe to Thomas for Life, with a Remainder 
to him in Fee upon a Contingency, which likewiſe deſcended 
to him by the Death of the Deviſor ; and yet it was ſaid, 
that this ſhould not confound the Eſtate r Life; which 
ſhews clearly, that altho' the Eſtates are in forms ſort con- 
ſolidated until the 8 happen, yet they are not con- 
ſolidated to all Manner of Purpoſes, and therefore the Feme 
not intitled to Dower. This is to be conſidered as two di- 
ſtinct Eſtates veſted in Milliam Hooker at the ſame Time; for 
if a Son be born during his Life, or after his Death, the 
Feme could not have Dower. If ſuch a Conſtruction, as is 
contended for, ſhould prevail, it would introduce 
Confuſion; for ſu ths Husband dies, and his Wit 
brings a Wiit of and recovers, afterwards a Son is 
born, her Eſtate in Dower muſt be defeated. The Caſe of 
Boothby verſus Yernor, Paſch. 11 Geo. 1. is in Point, and 
notwithſtanding the Feme was ſeiſed in Fee all the Time 
_ of her Marriage, yet becauſe there was an intermediate 
Eſtate which took Effect during her Life, it was held, the 
5 Husband was not intitled as Tenant by the Curteſy. 1 Roll. 
| r. 676. F 1. B. ſeiſed in Fee of a — Efi Eſtate, takes 
Feme and dies, afterwards the Eſtate is —_ his Wife 
| ſhall not be endowed.” So 1 Roll, Ar. 657. b. Leſſee for Life, 
Reverlion to. the Hutband in Fee, Leite lots the Land to 
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Cuſet in . M &c. Geo\Th 

tte Caſe df Purefoy verkus 5 Caſe was denied by 
Halt to be Law; and H. C. J. ſaid he bad fen a Manus 
ſcript Note vf that Caſe, ny there it was ſaid, that Bridgman 
C., J. deriied;Cordale's Cale likewile, 3 Lev. 437. Damcomle 
verſus Mamovurbe, in that Ouſe a Quere is added by the Re- 
er, but it ſeems to be good Law, becauſe there was an 
aig; Eſtate limited to J. 8. which hinders. the Eſtates 
from joihipg?-.'Fhers is:another Caſe to this 445 Ed: 
” 3» . ſo concladed® upon the whole, that /. H. 
the Elder Bymg before the Birth of a Son, the Contingency 
was doſtroyed ; and in: the next Place, if the Contingency was 
not deſtroyed, yet i never happening, the Feme was intit led 
to Dower The Caſe of Boothby verſus Vernon daes not in 
the leaſt i 


indpeach this Reſolution; for in that Caſe, Ayne was 
only Tenant for Life, wo Eſtate pf/Inheritance in her either 
liable to h deveſte ... 


abſdlute or | e 
P. Y. and L- Juſtices, of the ſame Opinion 
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een ee nnd engl 01 
N Dower, ande nihil habet, in afreland; the Plaintiff had 
Dover. Fr Judgment / to recobet a»thind furt of the Land r. and 
by the Sur- Damages, ta the Time of Judgment, May, one of the De- 
. _ wviving ye fendants, dies, and bisMEir and the Surviving Tenant brought 
— ee of Error in B. R. thore, where Judgniknt was affirmod, and 
the other Coſts and Damages ſor the mean Seiſin given againſt Kent 
Tenant,whe- Only, Whereupon Ken and May's Heir: brought Error in this 
Afirmance Coùrt; and the-Queſtion: Was, whether tho Judgment for 
ought to be Colts againſt: Kent only; was not:erronepus,? / 199 2297 OD 
yen oge:n" (. Serjeant for the Plaintiff im Ertor argued, that Da- 
ving Tenant mages to\b6 recovered in Doweri by the Statute af Merton, 
only. are not a Tem pore Marti until! Livery of Seiſin, but from 
the Time of Purchaſing the Writ! a diem Judicii; 1 Roll. 
Abr. 760. B. Carth. 15g. 0 But this Statute dose not ex- 
tend to Feland. 1 Sid. agg The Judgment! thertfote in the 
Caſe muſt be fHnded upon 16 & 17 Car. a. c. 8 1, 3. 
And the enpreſ: Words Hf this Ad of Parliament aroz c That 
c the Plaintiff or Plaintiſfs in Error ſhall pay ſuch! Goſts and 
„Damages as ſhall ti awarded upon Affrmanco of Judg- 
« ment; and in this Caſe there being to Plaifitiflstia/ Er- 
ror, it is not in the Power of the! Court to I N= 
inſt one only: för they are to be conſidereu in Nature of 
tong - doęrs, as in Treipaſs againſt! two the Court cannot 
ſeparate and give Coſts and Damages againſt one only. 
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c The Gurion is wbether the Perſon, for whoſe Fa 


l Benefit the Jaagmeat is, can bring Error? 3 Rep. 


39. b. 274 112 5272} VIRB] ona ATOLIIDAR'NS at cht65 4. 5 : 
C. Serj. Where the Error! ia by: Default of the Court, altho- 
it be for the Advantage uf the Party, yet the Party who 2 
Benefit by it may affign it for Etror; and to this 8 55 

E. 


9 


cited Nele. _ Heines verſus Gy. 1 Noll. Ar. 759. 8 
59. Beether's Cale,” 4 Leos. 61. Se; i; © 
E. Serjeant'ecor. 'DPhe:Caſe cited out of Siderfin cannot bo 
Law, for this Act of Parliament was previous to the famous 
Law called Poining's Law, which was 10 H. . But whe- 
ther Damages are given by this Act of Parliament, or by 
16 . 2, is not material, for the ſingle Queſtion is, 
whether Damages and Coſts againſt Kent only, the ſurviving 
Tenant, makes this Judgment erroneous And as to this 
Point he ſaid, the Damages did ſurvive and are, to be taken 


againſt Kent only, not by reaſon of Suryivorſhip, hut becauſe 
the Heir is not chargeable with Damages recovered, againſt 
his Anceſtor. Cro. Elis. 358. If there be a Recovery, in a real 

Action of the Land and Damages, the Tenant againſt whom 
the Recovery is had dies, and the Heir who ougbt..to have 
the Writ of Ertor in reſpe& of the Eands will Rel ſe all 
Writs of Error, yet the Executor may ſue a Writ of Error 
to avoid the Judgment for Damages, for the Heir was not 
chargeable in Damages, but the Executor. In Actions where 
no Damages and Coſts are recoverable, no Damages to be 


paid prof dilatione as ip a Writ. of .Formedon.. 80 Executors 


pay no Coſts or Damages, pro dilatiohe, 1 Fm. 166. 1 Mod. 


7. 1 Ventr. 88. 3 Lev. 375. Gale verſus Till. Curt h. 135. 
The Statute 16 ( 17 Car. 2. was made only to ſecure Coſts 


for Delay of Execution in ſuch Manger as they were before 


ſecured by 3 Fac. 1. c. 8. in Perſonal Actions; but Dama 
are giuen in Satisfaction of an Injury, which are in Nature 
a Treſpaſß, and die with the Perſeg, where the Perſon. dies 
before Judgment was poet. fe 275., In this Caſe 
Damages for the mean Seiſin are giv 


| nd to the ime of the 
Original: Judgment, which,! was in the Life of the Anceſtor, 
and the Heir is not anſwerable for Damages had 127 the An- 
ceſtor. The Judgment therefore againſt } or Damages 
for the mean Seiſin and Coſts for Delay in the Writ of Er 
ror, is a good Judgment; but if the Court. is of Opinion that 
the Judgment is erroneous, be prayed. Court. would give 
ſuch Judgment as the Court in Felaad ght to have given. 
Cro. Cur. 411 442. This will alter gur rity, and whereas 
now wo have Remedy aguinſt one, only, we, ſhall. in that 
Caſe have! it againſt two, Jak. 4õ . 
dior off beine 2% ot td WS. I god ; C. 
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 bertr's Caſe. If Judgment be againſt two 
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given for a new Wrong 
the Plaintiff 2 4 — Execution, and Wee all Parties — 
cetned in the Wrong gutt do be gqualiy included in the 
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Judgment. As to this Coart's giving uch Judgment as be 


8 in Feland ought to have given, the Statute is, That 
dgment muſt be given by the Court which awards 


3 and this Court cannot award Execution for 
1 in Jreland; but upon Affirmance of Judgment this 
Court writes to the Court in Ireland, un, — 


tion is awarded. 
H. C. J. We will confider of it whether the Judgment is 


to be_ reverſed, and od Prodigy” eee or al 
what Manner it muſt be done. Hide 3 R 2 apr 


ſiſe for Land and Damages, and one Diſſeiſor dies, 1 
cution {ſhall not be awarded againſt the — A: 
only, but as well tho Heir as the Surviving Diſſeiſor ſhall be 
ually charged, but in Actions Perſonal it is otherwiſe. 
Pie 3 Teo. 55. Graves verigs Morley. The Jury finding 
Part only is naught, and not cared by Verdict; and did the 
. the Whole is put in Iſſue, and where Part 
only; for in the laſt Caſe it onen which is 
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kf the qpiritpal Court fv Tithes. The Plaintif 
intities bimſelf, as Vicar, to all-Tithes ariſing within the 


FH 


except 'Tithes of Cort growing upon particular Lands, 

5 to be # to him eber 15 Endownent, Cuflou or Pre- 

iption : A "0s Part the dant pleads ' Payment of an 

1 — Eafter W of a Hen of the Value of 6 d. and 
I 


x i for 1.3 unprofitable” Cattle. After Sentence 
net g 

a Et Fe 7a Tithet of ' unprofitable Cattle 

were dut yo che Ioproprigeors and vo not 40 abe Ficar, 


wa: There is A Difference bo- 
tween tlie 8 and the Pleadings below, 1 Vent. 335. 
ea Suit for Tithes, upon à Sug- 
ſion thit the Lands out of which they were demanded 
y out of the Pariſh, and the, Bounds of the Pariſh -are 


riable a — Law; but the Court denied the Prohibi- 
tion, 


L. Doctor 
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tion, betauſe 10 ic did not agdear dat Ples, thereof bad bye: had been 
; offered in the Ecclefiaſtical'Court. 9 oc 

The Defendant likewiſe: ſuggeſts; that the Plaintiff hither 
himſelf by Cuftom, and that a Cuſtoms' ate triable at m o 
 haw ; but Cuſtom: is: only mentioned;incidently, and the 
Plainti reſts himſelf intirely upon the Endowment; aa when 
the 8 the — gt ag 451 ie ul. — 
COMES inci in an, . ocieſlaſtical Curt ſha 
iry the Temporal Matter, but ſhall "try it as Court CD- 


* e 


mon Law would. 2 Salk. 547- Shotter _ Friend. 3 Lev. 


* Bonſey verſus Lee. fr 

If the bate Mention of a Cuſtom bei Reaſon fulficiont. to 
grant a Prohibition, the Juriſdiction of the Spiritual; Gqurt 
will be abſolutely overturned g for wherever the Lidel, is for 
Tithes, there is no Caſe but the Word Cyſfom is mentioned. 
Offerings are due by Cuſtom only, and yet there is 


Queſtion but the Spiritual Court has a Juriſdiction in that 
Caſe, and ſo is the Statute 27 H. 8. c. 20. ,. 1. de circum-· 
pelle agatis. 32 H. 8. c. 7. 2 Ed. 6. 13. perſonal Tithes 


to be 12 in ſuch an and Form, as have been of Right 
yielded- and paid within —. Years next before the making 
this Act, or of Right or by Cuſtom — to have been paid; 
here is a Cuſtom to be tried, and yet there is no Queſtion 
but a Suit in the Spiritual Court will lie 
This is after Sentence, and in that 
ways Judges favourably of the Proceedings in the Spiritual 
Court; if the Defondant has Reaſon to object to the Juriſ- 
diction, he ought to have applied to this Court before Sen- 
tence. 1 Cyo; 595. 2 Keb. 612. Nor 70 


2 this Statute. 
ſe the Court al- 


In all Caſes where this Court prohibits upon Sentence, it 


is where the Defect of Jurididion appears upon the Face of 


the Libel, and not by Reaſon of Matter ſuggeſted dehors the 
Libel; and fo it was ruled in 1723. Wright verſus Alen, upon 


Motion for Prohibition to the Admiralty. 


B. Sow. on the ſame Sida: To indus the Court. to gens 


4 Prohibition, it is ſuggeſted, that Agiſtm 


ent of all unproſi- 


table Cattle have Time immemorial been paid to the Regor | 


of Biſhop Wilſon, and not to the View, Curate or a 


ſtrator. 
Taking thereforo this Matter 


there is no Reaſon. to grant a 


tion, for notwithſtand- 


ing the Right in this Caſe: is in Queſtion, yet Where it is a 
Right between Spiritual Perſons only, a Prohibition ſhall 
not be granted. 13 Rep. de ade n. 1 15 3 | 
310. Z. I, Joo. oh . N Ohm. : 


. . . — 
Cu 
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their. own Suggeſtion, 4 
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Cur: "The Reaſon of thoſe Caſes is where the Suit de- 
pending is between Eccleſiaſtical Perſons, but in this Caſe the 
Rector is no Party, but the Pariſhioners. # - | 
D. Where Right is between Spiritual Perſons only; whether 
the Perſon is a Party, or not, is not material. 2 Noll. Abr. 3 10. 
pl. 6. God. 149. 2 Bulſ. 157. Drayton verſus Cotterill. 

In the Prohibition' it is ſuggeſted, that the Tithes belong to 
the Rector, and not to the Vicar; as to the Juriſdiction 
therefore there is no Defet, but the Suggeſtion is pro de- 
felta Triationts. I Leon. 59. en | F 

The Reaſon of granting Prohibitions where a Cuſtom is 
pleaded,” or the Suit is for a Duty ariſing by Cuſtom, is, be- 
cauſe” in the Spiritual Court thirty or forty Years Uſage is 
ſufficient Evidence of a Cuſtom or Preſcription ; which being 
. contrary to the Rule of Common Law, that no Cuſtom or 
- Preſcription can ariſe within Time of Memory, therefore the 
Common Law prohibits the Eccleſiaſtical Courts, where the 
Queſtion ariſes upon a Cuſtom. - 2 Bulſ. 157. But here the 
Suit is 1 upon the Endowment, whether by Endow- 
ment Vicar is intitled; and the Cuſtom only falls in as 
incident to the Owamum, how much is in Reality due for 
Tithes, and not whether Tithes generally is due by Cuſtom. 
- Here is therefore in Nature of a common Libel for Tithes, 
in which Caſe no Prohibition goes, tho' the Plaintiff's Right 
to Tithes is denied. 2 Keb. 439. 1 Vent. 3. Biſhop of Lincoln 
verſus Smith. Libel for a Penſion, to which the Plaintiff in- 
titled himſelf by Preſeription; and on Motion for a Prohibi- 
tion, it was held by Kelynze and Trriſden, that Penſions, tho 
they are by Preſcription, may be ſued for in the Spiritual 
Court, for having Conuzance of the Principal, that ſhall draw 
in = Acceſſary, contrary to my Lord Coke's Opinion in 
2 Inſt. 491. 25 | 
This being aftet Sentence, the Defendant comes too late; 
here is no want of Juriſdiction appearing upon the Face of 
the Libel, and the Diſtinction that runs in theſe Caſes, is 
where the Objection to the Proceedings of the Eccleſiaſtical 
Judges is not pro defefiu Furiſdiftionis, but Triationis, and 
ſo is 1 Show. 158. Shatter verſus Friend. Where there is 
want of Juriſdiction, Prohibition goes after Sentence, other- 
wiſe where the Suggeſtion goes to the Trial only. 

F. econ. Where the Determination of the Spiritual Court 
extends to the Property of a Layman upon Matter not cog- 
nizable in that Court, it is not too late to come for a Pro- 
| hibition altho' after Sentence. | | «48-9, 

Offerings are not due of. common Right, but by Cuſtom 
Time immemorial, and therefore not cognizable in the Spi- 
ritual Court, becauſe it is admitted, that Evidence of a 

=” Cuſtom 
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Cuſtom for thirty or forty Years is a Foundation to 
eſtabliſh a Cuſtom in that Court; and this is the Reaſon of 
granting rep When a Cuſtom comes in Queſtion, that 
# may be tried whether this is ſuch a Cuſtom as is warranted 
by the Common Law, a | 
In all Caſes where there is want of Juriſdiction either in 
Right or Point of Trial, a Prohibition goes; but this does 
not conelude the Juriſdiction of the Spiritual Court, for if the 
Jury find in Favour of the Crown, a Conſultation will be 


anted. 
| 5 The Plaintiff intitles himſelf to Tithes either by Endow- 
ment, Cuſtom or Preſcription, which is too , for it is 


not ſo much as ſuggeſted when this Endowment commenced, 
nor does it appear to be by Grant from the Rector, or with 
the Concurrence of the Ordinary, which is neceſſary to the 
Eſtabliſhment 'of all Endowments, and if they go upon the 
Endowment in Fa&, without relying upon the Cuſtom or 


Preſcription, they muſt ſhew it ſuch an Endowment, as has 
all the Qualifications of an Endowment; all that is ſuggeſted - 


in this Caſe is, that Nich. de Roſs, Prebendary of Biſhop 
Wilſon, granted, Oc. If the Plaintiff cannot intitle himſelf by 
Endowment, it muſt be by Preſcription, which is triable at 
Common Law, and there only. 2 Salk. 548. If therefore it 
appears, that the Facts ſuggeſted in the Libel are cognizable 
al at Law, Prohibition in all Caſes goes after Sentence, 
except where the Fact tried in the Spiritual Court did not 
ariſe within the Dioceſe. It is ſaid that this is a Queſtion of 
Right between Eccleſiaſtical Perſons only, but the Fact is 
otherwiſe, It is a Suit for Tithes between the Vicar and 
the Pariſhioners, and it may prove inconvenient to carry this 
Rule too far, for there is no Reaſon why Pccleſialtical Per- 
ſons ſhould be excluded from trying their Right at Common 
Law; and he ſaid the Caſe of Smith in 1 Vent. had been 
denied over and over again. There were ſeveral other Caſes 
cited to ſhew that a Prohibition would lie. Carth. 97. Broad 
verſus Piper. Probibition after Sentence for a Mortuary. 
Carth. 33. Vanacre verſus Spleen. Libel againſt the Defen- 
dant for not repairing Part of the Church Wall, which by 
Cuſtom he was bound to do. A Prohibition was granted 
after Sentence, becauſe a Cuſtom is not triable in that Court. 
1 Salk. 334. If the Cuſtom is not denied, the Spiritual Court 
ſhall proceed, for there is no other Remedy ; but if the 
Cuſtom be denied, a. Probibition ſhall go, Non propter de- 
fectum Juriſdiftionis ſed Triationis. 3 Keb. 523, 527. 2 Lutw. 
1059. Thompſon verſus Davenport. Cuſtoms triable at Com- 
mon Law only. Moore 457. Blinco verſus Marſon. A Vicar 
libelled againſt the Parſon for Tithes of Glebe, the 

rought 
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brought a Probibitien, 


ion, and beld maintainable ; and if a Spe- 

cial Cuſtom be after Endowment of a Vicarage, it is iſſuable. 
e e een 
H. C. J., Where. there is want of Juriſdiction, Prohibition 
goes after Sentence; where indeed a Perſon is cited out of his 
Dioceſe, and pleads to the Libel, no Prohibition goes, be- 
cauſe there is no want of Juriſdiction; but a particular Privi- 
lege. by the Statuté and the Defendant waives that, and an- 
ſwers do the Citation, he is by that Means concluded from 
taking Advantage of the Statute afterwards. odr 
Offerings are due by Cuſtom only, and when that comes 
in Queſtion, a Prohibition muſt go: Suppoſe the Caſe of a 
Modus pleaded in the Spiritual Court, and denied, Prohibi- 


tions are always granted. 


This is a Libel for Tithes of unprofitable Cattle, and tho 
Plaintiff intitles himſelf, either by Endowment, Cuſtom or 


| Pane The Court below has given Sentence for the 


laintiff; ſed nom comſtat, whether that Judgment was found - 
ed upon the Endowment, Cuſtom or Preſcription. 


If there had been a particular Endowment alledged, and 


udgment upon that, if it afterwards appears to this Court, 
2 the Plaintiff had, no Right to recover, Prohibition goes, 
tho after Sentence. - - + awd be ee , 
This Caſe indeed is not ſo. ſtrong ; for here is no particular 
Endowment-alledged, and therefore muſt be intended to be 
given in Evidence; but the Objection that I have is, that it 


does not appear upon what Part of the Libel the Judgment is 


founded; whether upon the Endowment, Cuſtom or Pre- 
ſeription ſeparately, or upon all of them put together; and 
if ſuch a general Way of Proceeding ſhould be allowed, it 
would in a. Manner defeat the Juriſdiction of the, Common 
Law, as, to. Oblations,, by ſuggeſting generally an Endow- 
ment coupled with a Cuſtom or Preſcription ; for if we ſhould 
intend the Judgment to go ſingly upon the Endowment, (be- 
cauſe that Word happens to be mentioned in the Libel) it 
muſt eſtabliſh at all Events the Juriſdiction of the Spiritual 
Courts, with reſpect to Oblations; and perhaps at the ſame 
Time there: was not one Syllable given in Evidence to ſupport 
the Endowment, but the Sentence was intirely founded upon 
the Cuſtom or Preſcription, which are triable at the Common 
Law on: 2 | . 
IL. J. It does not appear certainly, that there is want of 
ee for whether the Sentence is founded upon the 

ndowment or Cuſtom does not appear upon the Face of the 
Proceedings; ſo doubted whether a Prohibition ſhould go as 
to that P art. | 
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But as to the Oblations; it is clear the Spiritual Court can 
have no Juriſdi&ion, for that is due only by Cuſtom ; in- 
deed after the Cuſtom is once eſtabliſhed at G. | 


vided by the Statute de circumſpette agatis. 


P. and B. Juſtices, to the ſame Effect: Prohibition was 


granted to declare upon by Conſent of the whole Court. 
Aſhley ver. Branwood, Hil. 7 Geo. II. 
e e, 235 hb nn 


abiined at Common Law, 
the Spiritual Court may proceed, which is all that is pro- 
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7 Homas Entweizle ſeiſed in Fee deviſes to bis eldeſt Son C 159.) 
A. in Tail, Remainder to his ſecond Son 7. in Tail, Error in Fr 
Remainder to his third Son E. in Tail, Remainder to his“ | 


own right Heirs. The Defendant. pleads that Thomas, the 
Brother and Heir of 4. made a Feoftment with Warranty, 
and that thereupon the Defendant entred. | E +4 
The Plaintiff replies, that at the Time of the Feoffment 
there was a Leſſee for ears in Poſſeſſion ; and to this the 
Defendant demurred. Judgment in the Common, Pleas, 
2% bona. & ſufficiens Replicatio exiſtit. ll 
V. Serjeant argued for the Plaintiffs in Error, That the 
Plea; was ill, for that it does not appear that 4. was dead 
at the Time of the Feoffment by Thomas, nor is Seiſin 
alledged in 2 at = Une 2 the i Bro. 
r. Tit. Formedon, 4. Bar, 4. Pleading, 5. 1 Inſt. 303. a. 
Raſt. Eutr. 361. But if 7 homas- s Ed. yet if Seiſin 
was not by Virtue of the Will, it will not avail. 1 Roll. 
r. 634. 10. 97. Brooks s Mr. Tit. Formedon, 16. 
Collateral Warranty, which commences by Diſſeiſin, no 
Bar. 2 Salk. 686. 8 Rep. 53. 1 Inſt35 2. b. Co. Car. 391. 


2 Inft. 241. 
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B. Sen. con. Not neceſſary in For medon to alledge Seiſin 
. tho” it may be in Aſſiſe. Brooke's Abr. Tit. Title), 59. Ad- 
mitted That it was uſdal in Pleading Fbrmedont to alledge 
Selin, and that moſt of the Precedents are ſo; but the 
Qiieſtion. is, whether this is abſolutely neceſſary, ſo that the 
| Want Ae makes Error ? ſaid what was alyoged in Plegd- 
ing was Taptambunt to an Averment of Seiftn; for it is ſaid, 
that Thomas infeoffed B. by Virtue whereof B. was ſeiſed 
in Fee, and an Averment of a Feoffment, and that there 
the Beoffee became feiſed, implies Seiſin in the F 
' 1 Toft. 303. 18 Ed. 4. 29. pl. 27. Upon Non Fegffavit. Co- 
2 | verture may be given in Evidence, to ſhew that it was not 
—_ à corrupt Feoffment; by the ſame Reaſon Seiſin may be 
| '_ © ©»  glven in Evidence. In all Caſes-where Feoffment is plead 
SGeiſin muſt de proved in Evidence, vr_otherwiſe' the Feofi- 
| _ vol 22 mig the os Foſes as if put 
in Iſſue le is objeRed, that, for an ing that appears, 
Feoffment fuight be made in the Lite-time of A. bot it is 
ſaid, Thomas Brother and Heir, which neceflarily implies the 
Death of A. at the Time of the Feoffment. 3 Leb. 219. 
Hob. 5 i. Der 340. Nie. 27. Exiſtens the ſame as pdtanc 
ET Sd mg. . GIO 
Odjected, that if the Seiſin by Thomas was not a rightful 
Seiſin at the Time of the Feoffment, the Warraiity works no 
Diſcontinuance; but there are many Inſtances where War- 
ranty mall bind, tho no Seifm;' as Collateral Warranty. 
1 . 375. . 5. 129 145 81 ( j- * * aii 
Collateral Warranty will bind without Aſſets, and Seiſim 
not neceſſaty. 1 Taft, 370, 4. He that was Owner, and 
might have inherited his Warranty, Thall bind, 1 f. 370. 4. 
H. C. J. There are two Queſtions; whether in Pleading 
a Formedon,” it is neceſſary to alledge Seiſim; and Secondly, 
whether this Is not fuſftejently ſhewn upon the Pleadings : 
The PFeoffment, as plesded, is a" Feoffment with Collateral 
Warranty} and to make that effectuul there muſt be an Alie- 
nation. * Suppoſe in this Caſe there had been an Alienation 
y A. and after a Warranty by Thoma, the Bitte at that 
ime being turned to a Right, and Warranty deſeending 
upon E. atid his Heits, is a good Bar; but this is not the 
preſent” Caſe, for there is no Seiſm alled 
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| ged in Thomas at the 
Time of the Feoffment; nor no 7 of an Aliena- 
tion. It is therefore a Collateral Warranty without Aliena- 
tion or Diſſeiſin, and the Reafon\ given in 1 M. why 
Collateral Watranty Bars, is, becauſe the Eſtate was turned 
to a Right at the Time of the Warranty; ent will 
imply only Li and Attornment, but never intends Seiſin 
or Title in the Feoffor; for it *muſt be alledged upon the 
"4 | | Pleadings. 


* 
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-2 Pleadings. 2 "Dent. 208. Brother and Heir is immaterial, and 
not import ſuch a Seifin in Thomas, as is n In 
Pending nor nothing is to be intended, eſpecially in this Caſe, 
which goes in Diſinheritanee of the Iſſue in Tail. The fingle 
Queſtion is, whether Collateral Warranty can be ded. in 
Bar, where the Eſtate was never turned to a Right. Note; 
- Replication was given up without Argument ; ſed Oneare, 
if not good. A Man makes a Leaſe for Years, and aftetwards 

a Deed of Feoffment, and _— — this Leſſee being in 
Poſſeſſion, and not aſſenting g to the t, the Livery is 
void ; for albeit the Feoffor has the Freehold and Inheritance 
in him, yet it is not ſufficient; for Livery: muſt' be given of 
the Poſldfion alſo. 1 Inff.48. b. 2 Rep. 31, 32. Bettifeorth's 
Cit. ote ; in Hilary Term following Judgment was 
with further e upon the Reaſons ut fbr 
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” g 2 3% 
P 2 the Plaintiff laid at Cot in his Des (16 160.) 
PAs amon he which were an Trabi Aſumpfit aeg = & 
and a Quantum 0 for Pickage und Stallatze, and aff Jydgment, 
Indebitatus Aſſumpſit and a Onantum Merdit Torx! Toll; in 
Conſideration that hat tho Plaintiff had permitted Defondant 
to expoſe his Corn to Sale in the Market, the "Defendant pro- 
miſed to pay, Gc. The Jury dug for the Plaintiff, and 
gave Damages upon the whole 2 55 ion cenerdlly ; it was 
now mov'd in Arreſt pl Judgment by Mr. 'Hyfſty #nd-Robin- 
ſon, that the l eee, 5 Rs one" ofthe Count t 
naught, the Plain cannot 277 dn. 
here are two material Objetti ons, to bs Deelaraion $ e 
Firſt, an Indebitatus Aſſumpſit will; root "Wie but fbr a Fu only for « 
certain and Second ily, a yan it lier not for n Sum Sam cerrain, 
ain; theſe Objections goto Declaration it general, but 3 for « 
in particular to the four laſt onde in the fifth and ſeventh Sum er 
tho mind th declares, that in Conlideration the Plaintiff p 
he Defendant to 2 5 his Fork =o Ker Fo 
dant promiſ to pay as much as ſhoy * 
ſuetadinem. 2 In 220, No Toll is due of common 
ga for Goods brought to a Fair ot Market, leſs they 
be ſold, and then Tol to be taken of the Buper but in an- 
tient Fairs and Markets Toll may be RE fot the 9 
&c. tho nothing be ſold; but this is n unleſs by Spe · 
cial Cuſtom, A Man cannot preſcribe x Toll * going 
| along 
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8888 
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—ůů — — | — — — 
along the Highway, for it is againſt Common Law and com- 
mon Rigbt. 2 Roll. Abr. 322. 2 Late. 35 . 1 
What was due is uncertain, and therefore an Iadebitatus 
lies not; the common Method in thoſe Caſes is to di - 


ie eee, Aſſumpſit never brought for a Heriot ; the 
common Way is to ſeiſe or diſtrain. So in the Caſe of a 

Miller; the Plaintiff declares for fo much Toll as was due 
ſecundum cunſuetudi nem, and no Toll can be due by Cuſtom. 
Cuſtom is Lotal, and muſt always be applied to a certain 
| Place; whereas the Plaintiff can have no Title but by Pre- 

3 55 ſoription, which is Perſonal,” i. e. that he; and all thoſe whoſe 
"ha Eſtate he has, Time out of Mind had certain Toll, 6c; 
| Vide 4 Rep: 31. b. 32. 4, As to the ſecond Objection, a 
Ovantum Meruit lies not for Toll; for Toll in its own Na- 
dare implies a Certainty. The Declaration ig, Oyantum 
 proinde rationabiliter habere meruerit, without alledging any 
Cuſtom ; this implies a Duty indeed, but what that Duty is, 

muſt be aſcertained by the Jury. 
C. Serjeailt eron. The Caſe cited in 2 Iaſt. 220. e 
1336. are not in Point for them. It is there held, that To 

for expoſing Goods to Sale is not to be taken unleſs by Spe- 
cial Cuſtom ; we have here laid it ſpecially, ſecundum conſue- 
tagen, and ſo thoſe Cafes make for us. 
IT be Caſe in Roll. Aly, for Toll for paſſing thro' the High- 
„way, is not like the preſent Caſe; Fo that is againſt common 
ight, and no Cuſtom, can eſtabliſh ie. 
+ Aſ#mpſt.lies not foi 1 Heriot, or for Toll of a Mill; 

but even in thoſk Caſes, if the Plaintiff. declares that in Con- 


ban 


 - --  Stallage,) Pickage, er dhe Ii . 
| „ arte not to be confined to. the Sale of Com only, but for 
| sad mae Stallage and Pickage alſo, which runs thro the whole De- 


but that the Defendant. promiſed to pay what ſhould be due 
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cc. the Defendant promiſad to pa 


E 5 * erg a Contract, Indebitut uur 
Cuſtomaty Eine gro teme memtiſ ſecundum; con 


| E Counſel: Indelitatat 


| aber Thing 4 ns the, 
a 174.03 Lev. 370% / 5; 297 gran or n 16 0 


if ſo, then the laſt Words are to be rejected 


thodko 


Dn ak. | "+ 


20 157 is objectod, -thit a Q 
Toll zu wd have not bron 
Conſideration the Pla 


Quantum Mert does not lie for | 
* it for the Toll itſelf butvin 
had * him to expoſe, 

um proinue habere 
Saen 1 Of and this being a ben te: . Requeſt of the De 
Quaſi er N Net N 

O08 AMIS 919 os 18 Mt 
hes Money. or: any other Thing. is due from „ 
'A 
nem ma- 
merit) 1: Show. 35. 3 Mod. 2 * 3. Ley: 262. 2 Leon. 179. 
mp/it will lis for. Toll; for 


andere Promiſe, '> Lov, 


Ohjected, that * Gonſideratinhy is not Sen 

Toll is due for enpoſing Goods to Sale in a Fair or Market; 

Indebitutus fſſumpfe in Conſid the — — 

e in eration 

the» Defendant to enjoy the Toll, the Deferidant// 
iſed, Oc. there is no Pretence to ſay, the Quantum Me- 

. Sc for Pickage and m anduthis is .tarried 

alb the, Counts, according to Lord — of 

K — Sed 

it is not for pormitting hm to 

to Sale in tho Market generally, which the Defendant was 


d\to af oo mmon Right, but fur him to ex- 
poſe this Goods er he had 127 . 
common Right. | d ya at mote) ne ved 24d? 
D. Couiſel: Falnitam is a general Word for Toll. 2 . 


15184jBrogk; Tit. Tallz al Tolll may be paid in Specie as 
wall asiaiMoney ; and Quantion Mertut lies for and 
Aled a reaſonable Satixfaglion-ta.the!Lorg: "the! 
His 22 9 id in ar 2 » 5 
Git dies ra tin iQs? a Man promiſes 
to deliver ſoh man RBuſhels of Curn, n lies for not 
TIED CIS 
nat. It is 8 
faction, ond What is reaſonable may well be put in iſſus. 
Plow. G. I. Preſpaſi upon the Caſe by the Lord 2 c 
quod Follontewin aſportacit G —— r 
tion was: taken to — eee the Winn ad 
the Tollpunlels:it was paid 
y ſor althoꝭ the firſt 1 — voidpytt 
viz Et illhidJolvererecuſavit, Eg re — — 
another Objection, that Toll may be paid ae by ther 
Seller as Buer. Jndebitatas Ae vill herinqrhis Caſe, 
it is in. Conſideration af an Enjoyment, which. is ſufficiont, 
hoot) Gg g MEE 
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eſpecial "alice Vea, for der the Liw intends it ds be 


upon an e Promiſe made between the 
as in Hardreſi 366. Sir John Trevor verſus Roberts.  Inde- 
bitatus A to pay ſo much Money in Conſideration the 


. Plaintiff had and permitted the Defendant to enjoy 
ſuch Lands ; after Verdict it —_— 
and Permiſſion amounted to a Demiſe, and 1 
to have been"brought, and not an Action Ca 25 
was held, that an expreſs Promi oo 
| Jum —— 4 e of g after Verdi, the Cour 
= ume an miſe ; Aſum A 
—_ | hold Fine. 3 Lev. 261. Shuttheworth eh Garnet ; b 
= - was held by Raymond C. J. in Capper's Caſe. {fi by 
. the Mayor of SET to have the soth Part of the Salt of 
every Stranger who brought it to the Port of Lomdum; _ 
tho' there 2 no Reaſon. alled why he ſhould hive that 
Part, yet the: Mayor: had Ju = EI 7 
322, and; o by Baron — 
ſumpſit would lie for 0 many Buſhels of Salt from © every 


Ship. 
8 
any one hunt is cannot | 
ment, The: firſt Objection. is, that the Demand is 
for Tall of Goods expoſed to Sale; and that the 
promiſed' to pay as much as ſhould. be due, ſecundum com- 
ſuetudi mm] whereas Toll is to be taken for Goods ald only, 
and then not duo by Cuſtom, but Preſcription. - It is admit. 
ted, that by by Special Cuſtom Toll may be taken tho nothing 
be fold f and SP 1 —* it . 
— cum ſuetudiaem. other Part jection 
Dr reer 
him ut — the ont 
the other Perſonal; and this requires — 
The nent (Objection is, - that the 82 is inſufficient, 
and Indelitatus Aſumpſit lies not for a Demandꝭ of a Ne Na- 
ture, fot that there is nothing in certain laid to be due, and 
Vadebitatas aſſampit lies not but for a Thing certain. This 
micht have A good Objection at another Time; but it 
is now after — and we muſt intend an expreſs.Promiſe 
— at the Trial, for the Jury have found the Promiſe. 
—— is ta the Qu Meruit, that it will 
Thin certain, and that the Conſideration to in- 
dns — is not fufficient. Here are two ö 
Meruiti the:\ firſt} is ii Conſideration the Plaintif had per- 
mitted the Defendant $6 bring his Corn into th, Mar 
houſe; he promiſed r proiade mtrẽ,U It 2 
certain ahir: Attion hes . —— and Toll for 
1:15? 9 Goods 


Caſes in B R &c 7 Geo. II 4 k 


— 


this Caſe here is ſomething ſuperadded to the Cuſtom, it is 
not for Toll of Corn expoſed to Sale in the Market gene- 
rally, but for Leave to expoſe his Corn, Cr. in the Market- 
bouſe, which is extra the Cuſtom, and may be good Con- 
fideration to raiſe the Promiſe, The moſt material Objectiom 
is to the laſt Count, which is a Quantum Meruit generally 
pro Tolneto pro-granis illir, Ge. bea in Marketo predief 
uantum prbi nde rationabiliter habere meruerit. To anſwer 
is/ObjeRion, it is ſaid the Tolnetum includes Pickage and 
Stall and that this Word runs thro' the whole Declara- 
tion; but the Queſtion is, whether it can be taken ſo upon 
the Face of the Declaration; for here the Plaintiff has him- 
ſelf diſtinguiſhed in the Declaration between the Duty ariſin 
from Pickage and Stallage, and what was due for Toll o 
Corn; and the laſt Count is general for Toll of Corn locar* 
in Marketo predifr. Ne 
D. Y. and L. Juſtices, to the ſame Effect. Adjournatur 
to be Tpoke to again. | 


_— th. lo. * 


= 
. 
* 


Goods fold in the Market generally muſt be certain ; but in 
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not © compellable | 2. 
to grant Admini- 
. ſttation to a Re- 
ſiduary Legatec. Page 139 
N the Widow's renouncing, 
the Spiritual Court cannot 
defer the granting Admini- 
ſtration to the next of Kin, 
till the Widow has exhibit- 
ed an 9 1 56] 


Adminiſtrator. 4 4 


1. 05 Adminiſtrator or Exe- 
cutor may diſcontinue, by 
Leave of the Court, without 
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Caſts, and 
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fame — | Rag 70 


'of Aion accrued, 
of an Aſfidavit. 6 5 


H h h 2. Affi - 


Plea of Infancy. Page 67 
3. Affidavit in an Ejectment 
by a Peer, that Rent is due 
muſt be upon PG not up- 
on Honour. ibi 
avit to bf to Bai 
ſuſhciently Weertaini 
auſe of, Aion. ; 
5. If no Afﬀfidavit be 1 of 
the Cauſe of Adi „ 
the Iſluing out of th 
ceſs in an inferior Court; 5 
an Action of Falſe Impri- 
ſ the |} 
the 
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Not 


Judge, Officer or war” 


6. 'The Owner of a Shi held 
to Bail for Goods taken in. 
by the Maſter, (being —.— 


e dee 


the Owner or Maſter — 
indebted, G... 135 
7. On a Rule to ſhew Cauſe 
e ge e ee 
. 
Aiddavits which are Intro- 


butt only in Confirmation. |- 
10 An A Þ gx 178, 


, tat? f. ung 204 2 221625 


Affirmation of u Putter.” See 
Attachment. 

p may To 2 yt 35 By 
| R 2 Amendment. 
3 «5 Vol Wyn" 1 
3 1. Amendment of a Declara- -- 
$ den in —— by al | » 
the County, denied. 
ela AY WU Bun Rv 98 
2. Copy of the ie in E- 
Feamient amended//by the 
Declaration delivered. 100 
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by ſtriking out the oy 
(Ground) and inſerting 
Words (Arable Land) 45 
ni Page 142 


d. 4. After a Trial FR nod, an 


Amendmgat may be 
which not alten the 

1 Iſſue; E: 
if it does. 9 
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on an Action for Wes oe 
caſioning Loſs of Marriage 


1 ene = 


a See Coſts 7,8. Plea 


Il, 


Aſſault in Defence i 
EB CD bd 
2. Information for an Aſt 
and Impriſonment in Neew- 
foundland denied, being lo- 
27 | Yr 
37 


Ti 40; 


| Sent. 3 


N 7. The Defendant, in Conſi- 


deration he was indebted 

"to the Plaintiff in fer 

' Pounds for Buſineſs done, 

EEE 

6 ounds, 

ang” "Dlaintif Af. 

. on Writ of Error. 

106 

2. Where on Aſſumpfit 

3 « tal Conlideration, 

its n to all a 
A Requeſt. _ 

3. In 


ern myo) af 4 
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2 Conſideration the: Plan- 
a” had promiſed: wr age 
- the Defendant a Leaſe, 
Defendant promiſed to 
Ge. NW bather th I 
ment on the Pant Te 
- Plaintiff, is not a Condition 
precedent to the Payment 
1 . Dag 39 
4: Aſſumpſt of N 
ag e bee e 
the PFlainti permit e 
e to kill Sheep» in 
his Paſſage, this gat aha ſe 
which e any ny in 
.. theyoils but an ex preſs Pro- 
mie for an Eaſement, 379 
1. Sadat Anpſa, and 
Quantum Meruit; r Pick- 
age and N = Inde-. 
£ A[/unmpſit an a 
| e iar fot Toll, in 
Conſideration the Plaintiff 
ited the Defendant to 
poſe. his Corn to Sale in 
| * Market, Oc. Indebita- 
tu Alſungſit will, not lie 
but for a Sum certain, Qua- 
tum Mernit only for a Sum 


e lub bo blase 
Anccbment. 
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NN. 
amen; for not Perform 
ing an Award whether it 


may Iſſue on the Aﬀirma- 
tion of a Quaker. 66 


ery, an 
| ſerved 410 be — red, 


| 1.3. 3 of Money to be 


| 5. Award inter alia, 


2 a. a Solicitor in 


be 1 8.5 N 
20g 50 n ho 'a fri 
lous Plea; Gd 


attend. 
nom o — * 
1164 


ingoas 5 (1429 
| eee, le. 
20 . 2h . 8 „N .x 
Whether the Pas v.may aver 
eth Day 4 Bill. of Mida/c- 
en iſſued, Which was really 
-i inthe Vacation, or is eſtop- 
ped by the Entry on Be- 
cord, which is as df the pre- 
-octing/Term: 735 95, 103 
0 30 1 [1 
ard. Se heben | 


I\v 


20? 
1 1 K Atbittators uifoad Um- 
1 befote the Time,) li- 
mited for: them to mnke 
their Award in, be expired, 


- theib Ferrer is determined 
a vd 1970 70 

10 Motion to male en A- 
tn ward 4 Rule of -- Court, 
[ the Affidatit nat only to:ſct 
forth when the was 
CT N. but alſo when it was 
ſoaleti and deliver 


not hall noqu een 


f'# toighe* . 


paid to the Plaintiff's Agent, 
- Whether a toad. 15 ? 


18 : 1 cl. WW £1 i 
4. Award ſet af de, one of the 
Parties bei neither ſum- 


moned nor heard. 
"That the 
Defendant. ſhall have all 


his Goods taken in Execu- 
| tion, except thoſe already 


- » ſold, Gc. whether good for 
the Iacertainty; and coticlu- 
ſiye n the Parties. 
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66 
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the 

hs Return 1 0b the ſetdond 

Foire furiat, ſedems C, 

but not 1970 


up. 
ere add. 
in the a 
ivg allowed the Day of the 
Return of the ſecond Sire 
Common Ball filed of a 
Ferm ſubſequent to the 
Writ. #5 133 
5. Obe found guilty of Nan. 
—_— by the Coroner's | 
Inqueſt, moved to be bailed, 
che J 4 —— 4 
19 N 
Wegen he would be found 
Guilty, but denied- 159 
6. Writ of Error of a Judg- 
1 n a Bond for Pay- 
ſo much Money as 
2 to bo due in a 
particular Deed, is no Su- 
5 without — 481 1 
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gap" See Pa 8. 


1. Defendatit pleaded in Bar 
to a Sxire fatiat, Execution 
by a 1 nd Satigfacien- 

dum, Dyer of the Ca. Sa. 
44 l leading a a Jodgment 
ok the Court in Bar, the 

$4 Defendant muſt give the 

A” YL | 


* = = Prager Water 


tho Onur is . 


a Writ: of ak | 6 
nal Action, be- 


. 


ou ad Satiefaciendon, Se 


ee a New ef 
2 000 N. Roll. fl Bt. 
24 9M K 1 

9 habn ron 


n Range 
1 A il of een 


* « 


| 
| 


iy and directed to one Bi- 
1 of the 7 


vn ug, $66" Ker 
N 5 5 | 


Art" Ju See Malen "Debts. 
8 5,12, 7s re |. 


1 


231 


Bond for Perfocmanah of" Co- 
venants, not to be ſet off 
againſt an Action for Goods | 
ſold and delivered by Stat. 
3 


59 


ginal, 0 before the Cauſe 
of Aalen * 63, 65. 


0 87 


Qyer. 


Gols in the origin Aion, 
ac tian — 
Ca' for the and Coſts 
below only, and no Notice 


taken 


5 | 


2 = 
: 
by a 4 ” 


I %. 
— —— — 


i the King's Bench, 


in the Cafe 
of the Colts n Error. 
Niue 100 


Wb nw - 4 
taken 

0 * 
7 = 


1. A 'Certiorars lies not to 
remove an Order of Juſtices 
relating to the Repgirs of 
the Highways. 99 
2. Certiorari lies not to te- 
move a Poor's Rate. 117 
3. A Certiorari to remove 
Proceedings of the Com- 
miſſioners of Sewers after 
Conviction, and the Fine 

eſtreated into the -Exche- 
. „ -- 114 
Clerk of the Papers. See 

Commit ment. 
Negro committed as 4 
hoſe, idle, diſorderly Per- 
ſon, and for inſulting her 
Maſter,” and till ſhe find 
Sureties, bailed on Habeas 
Corpus. 98 


Conſideration. See Uſes. 
Covenant. See Oyer 3. 


Cofts. See Adminiftrator I, 2. 
- Indiftment 1. Information 
3. Trial. | 


1. Treble Coſts ſhould be pray- 
ed at the 'Trial, not grant- 
able on Motion. 59 
2. Action for Words, Damages 
buy Inquiry, 10 5. Coſts, de 
Incremento 13 J. Judgment 
reverſed on Stat. 21 . 
c. 16. 61 


A 


| 


3. Coſts, for not going to Trial, 5 
. taxed, and before Payment 


a a freſh Action brought. Pro- 


ceedings not to be ſtayed till 
Payment of the ; but 
an Attachment lies. Page 62 
4. The Plaintiff ſhall have 
full Coſts, where the Da- 
mages found are under 40 5. 
if ſpecial Damages are laid 
in the Declaration. 64 
5. Colts for an irregular Coun- 
termand in an Action Nui 
tam, two Days not being 
ufficient. | 68 

6. Action for Words in them- 
ſelves actionable, and ſpecial 
Damages laid, that by 
ſpeaking the Words the 
Plaintift loſt his Cuſtomers ; 
and on the Verdict 5 . Da- 
mages only given. The ſpe- 
cial Damages as alledged 
are only Matter of Aggra- 
vation, and not actionable; 
full Coſts are given where 
the ſpecial Damages are 
the Cauſe of Action. 71 
7. Aſſault and Battery, Molli- 
ter Manus Impoſuerunt 
pleaded, and Damages un- 
der 40 J. given: Whether 
this Plea admits a Battery, 
thereby the Plaintiff intitling 

to full Coſts? 93 

, and amounts to a Cer- 
tificate, to intitle the Plain- 
tiff to full Coſts, 94 
9. Coſts for not going to Trial, 
a . freſh Action brought, 
and the Plaintiff gone be- 
ond Sea; the Court re- 
fuſed to ſtay Proceedings 
till Colts raid. 163 


10. Colts for not going to 


Trial in three Years, on an 
Iii In- 


aa; —̃ 


wh 15 


J 


b 2 fa rhe” Principal r 


" Inforthtiop, ue Tine | 
bed by Ad of Partia- 
nent, denied for Want of 
dn Aﬀdavit © Page 187 
1, To ihtitle a | Juſtive' of 
- "Peace to Coſts 15 an ö 

brought aga inſt it oug 
wo ones d on Record, 
Wat he was a N the 

15 In ; Dower, -on 

by the Carerving 
"Tenant; and "the Heir of 
the other Tenant; whether 
Coſts on Afﬀfirmanee ought 
Ko to be given againſt the ur- 
* © viving Tenant only?” 194 


" Cootnant. Sen, : 


C fot Rent, lies againſt 
"the Executor of a Leſſee, 
though the Leſſee bad af- 
ſigned, and the Leſſor re- 
ceived Rent, and accepted 


S te Alkignee, by . 


- 


" Guntermand Se Cots "7 5 


1. In an Action Qu tam two 
| s Countermand of No- 
tic of Trial not ſufßcient. 
68 


„ene of: @ Notice 
of. Trial muſt be two Days 
before, Gr. in a Town 

, 


A - 


A AR of paar vil | 


not _—_— a Cuſtom void 
1 * * mey 3 


a Cuſtom which — not 
Jupport itſelf. Page 144 


ial Damages laid in an 

* 2 for Words. 57 
1. Damages under 46 . and 
E Coſts, U e et 4 


3. Where dei Dattnge i 
laid, though the — hat 
found be under 40 f. the 
"on. ſhall have full 


n. FEW; Date: | 
ut an of Attorney. 


1. Bond for Performance of 
Covenants not to be ſet off 
againſt an Action for Goods 
ſold and delivered, by Stat. 
2760, 2. 59 

2. Debt for Rent lies not a- 

inſt the Leſſee after Aſ- 
gnment, if the Leſſor have 
Notice, and accept the 
Rent of the Leſſor. 168 

3. A Debtor taking Benefit of 
the 2 Geo. 2. for Relief of 
inſolvent Debtors, is at all 
Events to give Notice to 
his Creditors, 182 

See Pho 1, 8, 


2 


Demurrer. 


For chat the Plaintiff declared 
againſt the Defendant, in 
 Cuſtodia Dominm Regis Ma- 
reſculli, Oc. the Marſhal 
not being rightly —— 
and for that it did not 
whether the Plai de- 
*clared in Perſon, by Attor- 
ney, or Guardian, 12:1 
hs Ea D. viſe. 


1 «4 % 


ad 


pr CEL v oo — 


i |  TUTHTOR 
1. In Caſe of an exccutory 


| Deviſe, a' Fee may be li- 


mited on a Fee. age 170 
2. Where a Deviſe is limited 


and in Effect, may operate 
as a Remainder, it cannot 
take Eflect as an execuw 
_ tory Deviſe. 7 72 
3. Executory- Deviſes, ſo tar 
as they go, are Perpetuities. 


176 
4. Deviſe to his Grandſon R. 
to be equally divided a- 


mongſt them, and to the 


' Heirs of their reſpective Bo- 


dies, and for in Default of 


- ſuch Iſſue, Remainder to 
his Grandaughter 4. whe- 
tber this is a Croſs Re- 


Di [cont inuamce. See Admi- 
niſtrator 1. 


Diftrinigas Faratores. 


On a Conviction upon an In- 
formation, a Motion to 
bring in the Poſtea, and that 

the Jur Proceſs, (5c. might 

be filed, the Diftringas can- 
not be filed, there being no 
File in the Office for that 
Purpoſe. ' But the Defen- 
dant may, within the firſt 
four Days of the 'Term, 

Motion, oblige the Cler 
in Courtto attend and brin 

in the Poſtes and Diftrin- 

p 76 


gal. 


& | . 


in the Caſes in the King's Bench. 


| 


8 1c 


5 SS 4 22 
Elder, 


1 to 2 the 
Younger (his Son Hei 
" by" Wer g Remainder, | --#LR 8 15 


Life, Remainder to his 


firſt and other Sons in Tail 


Male, Remainder to his 
Daughters in Tail, Re- 


ma inder to the right Heirs 
of the Elder, upon the 
Death of V. the Elder, J. 
| _ Y 
dies Jans Iſſue: Whether 
and to E. his Grandaughter, | - #6 ior G 


Tounger marries and 


the Elder dying before the 


Birth of a Son, the Con- 


tingency was not deſtroyed ? 


And if it was not deſtroyed, 


as it never happened, whe- 
ther the Feme is = inti- 
tled to Dower? Page 191 


Amendment 1, 2, 3. 


1. The Leſſor of the Plaintiff 


being an Infant, ordered 
that he ſhould appoint a 
Leſſee who might be re- 


* | | 65 


he Parties own Recogni- 


zance' ſufficient on a Writ 


Error. See Aſſumpſit 1. Bail 


I, 3, 6. Capias ad Satisfa- 
ciendum. Cofts 12. Ejeit- 
ment 2. Scire facias 1. 


I, judgment reverſed on Er- 


ror, for that the Writ of 
5 Inquiry 


_—_ 131 43 


£1 


'X Tube wy 7 Pri meipal: Maiterr: | | 


2 _—————— RR 


X Inquiry being ceturthible on 


2. On, 6, Wit ot 
Attomey be unknown, the 
4 hung up in hm 17 


3. A3 Writ of Io —9 - 
judgment again a Attor- 
ney in Co. Na. made return- 
able ona general Return, 
no Error, only Miſcontinu- 
1 ance; aided by the Statute, 
Ge BE. 2 3 
+ Error caram Gbit, after 
Aren of.. une 


5 If the” Defendant, bes 
Erxtor after Agreement to 
.. the, contrary, the Plaintiff 

, Cannot have Execution, but 
muſt proceed by Attach- 
ment. ibid. 

6. A Writ of Error Coram co- 
bis is diſeretionary, and not 

a Writ,of Right due ex de- 

Vito Fuſtitie, and therefore 

the Court, when they allow 
this Writ, may put what 
Terms ow . on it. 

1 647348 

7. Whether: Bail n on 
a Writ of Error coram vo- 
bis. 123, 133 


8. Of Bail on a Writ of Er- 


ror to reverſe. an Outlawry. 

| * 130 

9. proceedings partly in La- 
tin, and partly in Engliſb, 
Judgment affirmed. 157 
10. Where the Proceedings are 
in Latin, and the Plaintiff 
lays his Damage above 10/. 


and the Jury find under 
10 . it is no Error on the | 


3 


a Was N on | 
„the 9 2 1 5 

 Trelands 11 5 Plaintiff's | 

Rule to aſſign Errors may 


1024 


— —— ang > 


Statute 5 Geo. 2. for the | 


Damages laid in the De- 
claration ate to govern on 
that Statute, and not thoſe 
found by the Jury; aliter, 
where the Proceedings are 
in Engl ſb, and the Plaintiff 
layshis Damages above 100. 
-and the Jury find leſs. Page 
4, 4.2357 

11. A Man ſhall not reverſe 
for Error, unleſs he ſhews 
the Error was to his ga Al 
| 165 


'* N 


Eſca 5 


Adtion lng the Warden of 
the Fleet, upon an Eſca pe 
of a Priſoner' brought by 
. Habeas. Corpus from the 
King's Bench, and commit- 
ted to his Cuſtody ; the 
Plaintiff need not ſet forth 
the Writ on which the Pri- 
ſoner was committed. 11 5 


bare See Joermeni. 


chenge. 


E xecurion. 


Goods being taken in Execu- 
tion by a Fieri facias, where- 
in the Defendant was wrong 
named, the Plaintiff before 

the Return ſued out a ſe- 
cond:Fieri facias, by Virtue 
of which the Sheriff con- 

tinued in Poſſeſſion; Whe- 
ther the ſecond Writ ſhould 
not be ſet aſideꝰ 123 


Executor. 


- 


— 


Eo Dh of 
Executors or Adminiſtrators 
if non · proſs d, or a Verdict 
de againſt them, pay no 

£ age 70 


Enecutory Deviſes. See De- 


viſe 1, 2, 3. 


Falſe Impriſonment. See 4f- 
lan 5. Aſaulk 2. 
Fur medon. 
Teſtator deviſes to his Eldeſt 
Son 4. in Tail, Remain- 
der to his ſecond Son T. in 
Tail, Remainder to his third 
Son E. in Tail, Remainder 
to his own right Heirs ; the 
- Defendant pleads that 7. 
Brother and Heir of 4. 
made a Feoffment with 
warranty, and that there- 
upon the Defendant entred; 
Whether in Pleading a 
- - Formedon it be not neceſ- 
ſary to alledge Seifin, and 
whether it be not here ſuf- 
ficiently ſhewn. 201 


„ 


ment, Eſcape. 125 


Highways. See Certiorari 1. 


formation 4. 
| Indifiment. See Trial. 


1. The Court will not quaſh 
an Indictment after Iſſue 
joined, but upon Payment 


in tlè Caſes in the King's Bench. 
ons e e omen 


Mores, for running in the 
Common Way naked down 
to the Waſte, the Defen- 
dant being a Woman, 
quaſhed. Page 163 
1. In Ejectment, the Leſſor 
of the Plaintiff being an 
Infant, ordered that he no- 
minate a Leſſee who may 
de reſponſible. 65 
2. An Affidavit not neceſſary 
to verify a Plea of Infancy 
to a Bond againſt him as 
Heir. »* RY 67 


| * | 3.0 Y 8 | 
Information. See Afidavits 7. 
Aſſault 2. Cofts 10. 4 
1. For ſending a Letter with 
theſe -- Words, Dou are 4 
Scoundrel, and. defrauded 
the King of his. Duty,. I 
will prick you to the Heart, 
and call you to an Account. 
An Information denied, the 
Words not importing a Chal- 
lenge, but as a Libel; a 
R granted to ſhew 
Cauſe. - | 58 
2. To reflect upon a Man in 
the Execution of his Office, 
is Libellous and puniſhable 
by Information. ibid. 
3--If a Rule for an Informa- 
tion be diſcharged on ſhew- 
ing Cauſe, the Party who 
made the Motion ſhall pay 
Colts. L 
4. Information for not repair- 


of the Defendant's Coſts. 
| 103 


ing the Highways, the 
Grand Jury having refuſed 
e 
""Kkk . In 


- Py oF "= y — — — 
* 9 » 
þ4 + 
Z » 
4 ' on 5 
: - 


WL. of -the as Manes 


** 


_ 


9. If an Information be filed 


. A Wtit of Inquiry return- 


3 On a Writ 
| EE ng 


K Juſtice - Pogo? for _— 
mitting and charging a Man 
as reputed Father of a Ba- 
ſtard Child, without either 
Warrant or Summons. Page | 
| | 125 
6. Denied againſt. the Judge 
of a Court Leet, for com- 
mitting a Perſon behaving 


7. information cannot 
uaſhed'on Motion. 145 


without an Affidavit, the 
Court may ſtay 5 
or order it to be taken off 
2 the File. Fe al 


gute. Ses Ea, 3. 


- able on a Sunday, and exe- 
cuted on a Monday; Error 


. e re- 


. of 
- a Werit iry, the 
© Plaintiff's applying to the 


Court to have it executed | 
in Court, is no Waiver of | 


the firſt Notice; the Plain- 
5 not obliged to give 
ſh Notice; nor to ap- 


point any particular Hour 


executing it. * 


one Penny Damages; a new 
WI. ought to go. 97 | 


9 I. „ 
on . 
Wes | 


Two Ilues and the Verdi | 


5. Information denied againſt | 


a Verdict may cure an In- 
ſufficient Declaration, but 
cannot . itſelf. hu 5 


Judgment, Warrant * 
tormey. 5 


If the Verdict be general, and 
one of the Counts be naught, 
the Plaintiff cannot have 


e den 


ice of Peace. Fee Cofts 11. 
ra 5. Necugni- 
Zance 1. 


Fuſtification. See Ples 4, 11; 
3 ot oe 


Libel. See Information 1, 2. 
L Prohibition, Words. | 


Writ de excommunicato ca 
endo, on a Libel for Sla 
or Defamation, the Court 
refaſed to quaſh the Writ, 
the Charge not being uncer- 
tain, the Word having one 
. — ſame Signification. 


| at} 
Andes 


1. Mandamus lies not to the 
Spiritaal Court to grant Ad- 
miniftration to the reſi iduary 

Legatee, on the Executor's 
- renouncing. ; 139 
2. On the Widow s renouncing, 
the Spiritual Court refuſed 
to grant Adminiſtration to 
the next of Kin, till the 
Widow had exhibited an 
Inventory; but a Manda- 
mu was granted to compel 


found only one f them; 


* 


* 


er for where the Widow 
x the 


in — Caſer i in the Ki King 7 Bench. 


8 


. is 
|intitled. ee e uſtitie:. 


Manſlaughter See Bail. 5. 
Miſcontiniuance. See Error 3. 


Mutual Dal, - See Bond. 


1. A Mutual Debt 
ſet off by * 2 2. myſt 
de a Debt of the ſame = 
ture and Degree. 
J Debt by ſample Contra 
cannot be ſet of againſt a | 
Debt upon. Bond. 139 


Nonſuit. Seo Adminiſtrator 2, 
Novice. See Countermand. 


or 


1. After Notice given of ex- 


: _— of a Writ of In- 
| before the Sheriff, 
. cation to the Court to 
6 |. it executed in Court | 
before the Chief Juſtice. at 
tion is no Waiver of the 
_ firſt Notice, nor is it neceſ- 
- ſary to give freſh Notice, 
or to appoint any particular 
Hour for the executing it. 60 
2. In a Notice under a Co 
of a Writ, ſerved on 
Defendant, his Name was 
omitted; Proceedings ſet a- 
. fide. 131 


Order. 

1. Order of Seſſions, that the 
Maſter ſhould refund Part 
of the Money received with 
anA tice. 129 

2, Whether neceſſary, that 
ſuch Order ſhould ſet forth! 


=} 


F tie the Party wes fun: 


moted. N . od 


Is vo ; Dr t 


„ M e > Teſte 
in the My ogg | and * 


r K* 0 85 


+. Defendant can't take Ad- 


vantage of a bad Original, 
enn 
8 


* 


Ge. "Sep Original 24 Plea 12, 


1. Oper of an Original. 63 
2. — Of a C 65 
2 — denied of a Cu. — 
pleaded to a Scire facias. 
66, 67 

4. The Defendant in an Ac- 
tion of Covenant cannot ſet 
forth — Ne 


. 104 
Pepe See Phe 53 12. 
Veer. See Affidavit 3. 


Pictage and ir has 
uni 5. 


Plea. See Att 2. Bar, 
” Cofits 7, 8. "pink, 


1. The Defendant ordered to 
abide by his Plea, or plead 
ſuch a one as he would 
ſtand by, though the Plain- 
tiff had demurred, and given 
a 1 to Join in 5 


2, Plea, That the Capias he 
Teſte precedent to the Ori- 
ginal, — before the Cauſe 


of Action accrued, ſet aſide 
with 


| 


r 


8 12 


r _— * 


*** l Jars 


__ JAM... 


A 7 able of the Principal aber 7 : 


with Coſts, for alk oe an 
Affidavit to verify it! Pa. 65 
3. To a Scire facias, Plea of 
Execution by a Ca. Sa. 


Oyer of the Ca. Sa. Denyed | 


fo Sn 66, 67 
4. Leave to plead double: to 
an Action of falſe Imprifon- 
ment, viz. Not Guil , and 
& Warrant from a 


e 
ww 1 


1 June, 
pleaded on the 10. od 


6. Defendant pleaded to the 
Juriſdiction, that he lived 
in the County Palatine of 
_ Cheſter not good without 
an Affiduvit, nor to be ſup 
lied by a ſubſequent one. 

ibid. 

7 'The 1 of an ill 

Plea of 1 pa „ by 


the Plainti ifs taking Money | 


out of Court, 101 
8. After a ſpecial Demurrer, 
and Joinder, the Defendant 
waives his Demurrer, and 
pleads Nl debet to a Judg- 
| — the Court refuſed to 
ſet aſide the Plea. 104 
9. Plea in Bar never ſuppreſ- 
9 on oven: por 
10. After Time gw; to p 
the Defendant Lan 
generally the hw refuſed 
0 ſet the Demurrer aſide. 
= 113 
11. Plea Ny a Servant, that 
the Plaintiff having afſault- 
ed his Maſter, he then and 
' , there aſſaulted the Plaintiff 
in Defence of his Maſter; 
adjudged ill on Demurrer, 
the Word having, relating to 


a FW paſt. 134 


4 


of 


brevis de Sci. Fa. 11 
Payment 


! 


—— — 


—— _ 7 — — 
o 


12. After Oyer of the Bond. 

the —— 

ment before the Day men- 

tioned in the Condition, and 

Verdict for the Plaintiff ad- 

jucdged good, and Repleader 
denied. 


Vage 135 


13. Plea to a Scire facias a- 
gainſt Bail, that no Ca. Sa. 
was proſecuted and return- 
ed ante Diem emanationis 


ill, for the Cu. Sa. 
returnable the Day — Ki. 
Fu. iſſued, and the Plea 

ſhould have been ante ema- 

nationem brevis; &. 142 
14. Treſpaſs; Replication, that 
the Locus in quo was 

Plaintiff's Merve of Inhe- 

ritance and his own 

Land; this not ſuceient to 

intitle the Plaintiff to his 

Action, does not ſhew Poſſeſ- 

ſion or Right of Entry; It 

may be a Pro in Re- 

mainder or Reverſion. 15 3 
15. Where further Time is 

given to plead, a Rule to 

plead is not neceſſary. 154 

16. Plea that the Plaintiff was 
fined 3s. and that he en- 
tred and took the Goods to 

> the Fine, not ſayin 

by what Authority impoſed, 
or for what Offence. 

17. Motion to waive Plea of 

Soloit ad Diem to a Bond, 

and plead Stat. 5 & 6 Edo. 

6. concerning Sale of Offices. 

38 


Poors Rate. See Certiorari. 
Poftea. Sce Diftringas. 


Priſoners 


pleads Pay- > 


164 | 


. 


N 


* — 


0s rhe Ceri in 77 1 Lias, 2 


1 $627 111 

1. Priſoners may be 
over by Parol to the ſuc- 
Sheriff; but the new 
Sherift may compel the old | 6 


one to make gnment 
by Indenture. * 125 


" Proceſs. 


Co a Latitat to the 
7.4.7 of Cheſter may 
be ſerved-on the Defendant, 
without any Mandate from | 
the Chamberlain. 160 


- 


Probi bition. Sce + Libel. 


1. To a Libel for calling 
Rogue and Raſcal. 


the 
neſs of another, and where 
they aro general, and have 
no Tendency to any parti- 
| cular Function. 103 
3. To a Libel in the Spiritual! 
Court for a clandeſtine Mar- 
riage; made a Te al 
_ Offence by 7 & 8 V. . and 
10 % Penalty. 148 
4. Where a Remedy is given 
buy Common or Statute Law 
in the King's Temporal 


Courts, whether the Matter 


be 'Temporal or Spiritual, 
the Eceleſiaſtical Caurts 
have no Juriſdiction, except 
there be a particular Saving 
in the Statute for that Pur- 


poſe; but where the Pro- 


ceedings are diverſo intuitn, 
the Eccleſi iſtical Court 


1 


| 


5| 


101 
2. Difference where the Words 
import a Reflection upon 
Profeſſion and Buſi- 


| 


| 


ſhall not be prohibited. 153 


3. Prohibition after — ; 


to a Libel for Tith 
where the P. intitl 


himſelf by Endowment, | 


Cuſtom or "Preſcription, 
Page 196 
6. Offerings due by Cuſtom, 


and when that comes in 
3 a Prohibition muſt 


ibid. 

7. Tf a Moda; be pl 
the. Spiritual Court, and 
nied, a Prohibition al- 


ways granted. | ibid. 
| Cider. e e "4. 
ſumpſit 4. 
Recognizance. 


I, Recognizance taken before 


a Juſtice of -Peace to appear 
in this Court, and anſwer 


all Matters generally, with 


out ſpeeifyiug the Facts. 
1861 


1. Variance between the Bail- 


biece and Recognizance, 
Defendant having i inthe firſt 
the Addition of Gentleman, 
in the latter of . Eſq; No 
- all to the Action. 180 


' * 
1 of Nik prius loſt af. 
ter Verdict, prin 2 
ordered to by made. 


Renidinder.. 24 Deciſe a7 4+ 


Remainder canhot be limited 
on F Fee. F 177 
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